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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 


A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 


Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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(No. 2870) 






In re CHARLES M. SWINEY. P&S Doc. No. 1928. Decided August 1, 
1951. 







Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Bribing Weighmasters 
—Making False Entries in Accounts, Records, Memoranda, 

and Reports 







Where the Order of Inquiry charged respondent with wilful violations of 
sections 312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act and the respondent, in an amended answer, admitted 
the allegations of fact in the Order of Inquiry and Notice of Hearing, 
and consented to the issuance of an order requiring him to cease and 
desist from continuing the practices complained of, and to a suspension 
of his registration under the act for a period not to exceed 18 months, 
which was recommended by the Livestock Branch, respondent is ordered 
to cease and desist from (1) engaging in the unfair, unjustly dis- 
criminatory, and deceptive practice of bribing weighmasters or other 
persons in connection with any matter involving the handling of live- 
stock at any posted stockyard; (2) making or causing to be made false 
entries in his accounts, records and memoranda or in the accounts, 
records and memoranda of any person subject to the act; (3) making 
or causing to be made false entries or statements of fact in any report 
submitted under the act or the regulations thereunder; (4) respondent 
is also ordered to keep such accounts, records and memoranda as fully 
and correctly disclose all transactions involved in his business at the 

stockyard, including cash expenditures made by him, and showing as 

to each item of expense the date, amount, purpose, and to whom paid; 

and (5) respondent’s registration is suspended for a period of 18 

months from the effective date 

































of the order. 














Mr. Jerome S. Ducrest for Production and Marketing Administration. 
Messrs. Turner, Hunt and De Bolt, of Chicago, Illinois, for respondent. 






Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 











This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 18] et seq.), hereinafter 
referred to as tre act. The Order of Inquiry and Notice of Hear 
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ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration on February 6, 1951, as amended 
by an amendment filed on March 8, 1951, alleged that respondent, 
a registered dealer and market agency, wilfully violated sections 
312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act, which section is incorporated in and made a 
part of the Packers and Stockyards Act by section 402 of the 
latter act. Respondent filed answers to the Order of Inquiry and 
the amended order in which he denied the charges and requested 
an oral hearing. Subsequently, on July 6, 1951, prior to any 
hearing, respondent, through his attorney, filed an amended an- 
swer admitting the allegations of fact in the Order of Inquiry 
and Notice of Hearing, as amended, and consenting to the issu- 
ance, without a hearing, of an order requiring him to cease and 
desist from continuing the practices complained of, and to a 
suspension of his registration under the act for a period not to 
exceed eighteen months. The Livestock Branch, by its attorney, 
has recommended that such an order be issued. 


FINDINGS OF FACT 
1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency engaged in the business of buying livestock on a commis- 
sion basis at the stockyard and as a dealer buying and selling 
livestock for his own account and at the times of the transactions 
of said respondent hereinafter referred to was so registered. 


3. Respondent, at the stockyard, on the thirteen dates listed in 
the Order of Inquiry and at divers other times during the year 
1950, in connection with the sale of hogs by respondent, caused 
various weighmasters, whose duty it was to determine and record 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other com- 
pensation given, by respondent to said weighmasters, to weigh 
such hogs at more than their true weights and to issue scale 
tickets showing weights greater than the true weights of the 
hogs. Said false and incorrect scale tickets were made a part of 
the accounts, records and memoranda of respondent, the stock- 
yard owners, and the market agencies through which the hogs 
were sold. 


4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
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disclosed all transactions involved in his business as a dealer at 
the stockyard in that the accounts, records and memoranda kept 
by him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 


5. Respondent wilfully made, or caused to be made, false 
entries and statements of fact in the annual report submitted by 
him for the year 1949, in that respondent failed to disclose in 
such annual report approximately two thousand, seven hundred 
and ninety-two dollars ($2,792) of the expenditures made by 
him in his business. 












CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, we must conclude that he has violated 
section 312(a) of the act and section 10 of the so-called Federal 
Trade Commission Act. The violations involved fraud and deceit 
and were necessarily wilful. The effect of the practice of paying 
weighmasters was that respondent, when selling hogs, received 
payment for more weight than he delivered. The practice is dis- 
honest and is a flagrant violation of the act which cannot be too 
























re- | strongly condemned. 
sa Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
ket made in his own accounts, records and memoranda, and in the 
ig | 2ccounts, records and memoranda of the stockyard owners and 
ng market agencies. This practice is deceptive and is also a flagrant 

me violation of the act. 
By reason of the facts found in Findings of Fact 4 and 5, it 
; must be concluded that respondent wilfully violated section 401 
1 | of the act and section 10 of the so-called Federal Trade Commis- 
ar | sion Act. The failure to keep accurate records and accounts and 
ed | the giving of false information in reports operates to conceal 
rd | violations of the act and to mislead enforcement officials so that 
k- | the enforcement of the act is seriously hampered and frustrated. 
n- Complainant has recommended and the respondent has agreed 
rh that a cease and desist order be issued against respondent, that 






he be ordered to keep proper accounts, records and memoranda, 
and that respondent’s registration be suspended for a period of 
eighteen months. The order will be issued. 








ORDER 
Respondent shall cease and desist from: 
1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in 
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connection with any matter involving the handling of livestock 
at any posted stockyard. 


2. Making or causing to be made false entries in his accounts, 
records, and memoranda or in the accounts, records and mem- 
oranda of any person subject to the provisions of the Packers and 
Stockyards Act. 


3. Making or causing to be made false entries or statements 
of fact in any report submitted under the Packers and Stockyards 
Act or the regulations. 


The respondent shall keep such accounts, records and mem- 
oranda as fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 


Respondent’s registration under the act is suspended for a 
period of eighteen months from the effective date hereof. 


This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2871) 


In re L. J. TEESDALE v. WASHINGTON STATE DEPARTMENT OF 
AGRICULTURE. P&S Doc. 1897. Decided August 3, 1951. 


Reparation—‘ollecting Fees for Brand Inspection Services 
in Violation of Act 


Where complainant in a reparation proceeding charged defendant with 
collecting fees for brand inspection services in violation of section 306 
of the act and demanded reparation for the amount expended for such 
services, defendant is ordered to pay complainant the amount so ex- 
pended plus interest. 


. Edward J. Reilly of Reilly & Cael, of Spokane, Washington, for com- 
plainant. Mr. Earl W. Foster, of Spokane, Washington, for defendant. 
Mr. Robert G. Rue, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of section 
309(a) of the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 181 et seq.), hereinafter referred to as the act. 
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The complainant is L. J. Teesdale, 339 East 5th Street, Missoula, 
Montana, a patron of the Old Union Stockyards at Spokane, 
Washington, hereinafter referred to as the stockyard. The de- 
fendant is the Washington State Department of Agriculture, an 
agency of the State of Washington duly designated as an official 
livestock inspection agency. 

The complaint filed on January 4, 1950, and served upon de- 
fendant’s agent on January 16, 1950, states that on various dates 
during the period beginning November 15, 1949, and ending 
December 1, 1949, defendant collected $69.80 from complainant 
which sum represents charges for inspecting 349 head of cattle 
purchased by complainant at the Old Union Stockyards and 
shipped by him to points outside the State of Washington. The 
complaint further states that the cattle were inspected by de- 
fendant’s agents in the cattle yards at the stockyard prior to 
loading into railroad cars. The complaint concludes that the brand 
inspection charges “. . . were assessed without permission, as no 
tariff is filed, and the Secretary of Agriculture has not given 
authority to the State Department of Agriculture to make a 
charge on livestock leaving the stockyards.” 

By answer filed with the Livestock Branch, Production and 
Marketing Administration, on February 1, 1950, the Director, 
Washington State Department of Agriculture, denied each and 
every allegation of the complaint but stated that complainant’s 
animals were inspected before loading into the cars; that the 
inspections were made at complainant’s request; that the inspec- 
tions were made, certificates issued, the charges complained of 
assessed and collected pursuant to provisions of the statutes of 
the State of Washington, specifically sections 5 and 10 of Chapter 
98 of the Session Laws of 1949; and that defendant conducts 
brand inspection at the Old Union Stockyards under the pro- 
visions of its Tariff No. 4 filed with the Livestock Branch. 

A copy of defendant’s answer was served upon complainant 
and subsequently each party was served with a copy of the report 
of investigation. This report of investigation is in the form of a 
letter to Mr. J. A. Zelinski, dated May 3, 1950, and signed by 
K. I. Snider, District Supervisor, Packers and Stockyards Divi- 
sion, Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, and is a part of 
the record in this proceeding. 

At the request of complainant, a hearing in the matter was 
arranged. After service of notices, a hearing was held at 403 Title 
Building, 614 West Sprague Avenue, Spokane, Washington, on 
Monday, October 9, 1950, before Robert G. Rue, Presiding Officer. 
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Complainant was represented by Edward J. Reilly of Reilly and 
Cael, Columbia Building, Spokane, Washington, and defendant 
by Earl W. Foster, Deputy Prosecuting Attorney, Spokane County, 
Spokane, Washington. 

At a conference prior to the opening of the hearing, representa- 
tives of the parties entered into a written stipulation which is a 
part of the record, whereby it was agreed that the relevant and 
material facts in the proceeding are reflected by the pleadings 
and the report of the District Supervisor. It was also stipulated 
that the parties reserved the right to offer evidence to supplement 
the pleading and to file written briefs and arguments in the 
" proceeding. 

FINDINGS OF FACT 

1. Complainant is L. J. Teesdale, an individual whose Post 

Office address is 339 East 5th Street, Missoula, Montana. 


2. Defendant is the Washington State Department of Agricul- 
ture, a duly designated official livestock inspection agency of the 
State of Washington. 


3. The Old Union Stockyards at Spokane, Washington is a 
“stockyard” within the meaning of the act and was “posted” as 
such at all times mentioned herein. 


4. During the period beginning November 15, 1949, and end- 
ing December 1, 1949, at the stockyard, defendant’s agents per- 
formed an “out” inspection for brands in connection with 349 
head of cattle belonging to complainant and collected fees from 
complainant in the aggregate amount of $69.80. 


5. On February 3, 1944, pursuant to the provisions of section 
317(a) of the act (7 U.S.C. 217(a) ), the defendant was author- 
ized by the Secretary of Agriculture, with respect to livestock 
originating in or shipped from the State of Washington and 
subject to the provisions of the act, to inspect brands, marks, and 
other identifying characteristics of livestock for the purpose of 
determining ownership. 


6. Defendant filed with the Livestock Branch, Production and 
Marketing Administration, a tariff (Tariff No. 4) providing for 
the assessment of a fee of $.20 per head for the inspection of 
brands, inspection of other markings, and inspection for brands. 
This tariff, which was accepted for filing, became effective on 
July 1, 1949, and was in effect when the inspections complained 
of here were performed. 


7. The inspection services performed by defendant for com- 
plainant referred to in Finding of Fact No. 4 were “out” inspec- 
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tions which were not performed under the tariff mentioned in 
Finding of Fact No. 6 (Tariff No. 4). 

8. The tariff mentioned in Finding of Fact No. 6 (Tariff No. 
4) was the only tariff with respect to brand inspection services 
by the defendant at the stockyard which was in effect at the 
time of the inspections complained of here. 

9. The complaint was filed within 90 days after the cause of 
action accrued. 









CONCLUSIONS 


Section 306(f) of the Packers and Stockyards Act provides, 
among other things, that no market agency shall extend to any 
person at any stockyard “posted” under the act, any stockyard 
services except as specified in tariff schedules filed and published 
in accordance with the provisions of section 306, and the orders 
of the Secretary made under said section 306. Representatives of 
the defendant concede that it provided “out” inspection services 
in connection with livestock of complainant, which were not 
covered by defendant’s tariff in effect at the time of the inspec- 
tions. The inspection services performed clearly constitute stock- 
yard services within the provisions of section 306(f) of the act. 
Accordingly, defendant violated section 306(f) of the act by ex- 
tending stockyard services not specified in its schedules filed with 
the Department of Agriculture (see Finding of Fact 6, 7, and 8). 

Inasmuch as complainant has expended $69.80 for inspection 
services extended by defendant in violation of section 306 of the 
act, he is entitled to an award of damages under the provisions of 
section 309 of the act. 





















ORDER 
The defendant shall pay to the complainant within 30 days 
from the date hereof $69.80 with interest thereon at the rate of 
five percent per annum from December 1, 1949, until paid. 
A copy hereof shall be served upon each of the parties by 
registered mail or in person. 







(No. 2872) 






In re DENVER UNION STOCKYARD COMPANY. P&S Doc. No. 450. 
Decided August 17, 1951. 






Modification of Rates and Charges 





Where respondent by a petition for modification filed June 12, 1951, re- 
quested authority to impose certain rates and charges and alleged, 
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among other things, that the findings of fact with respect to respond- 
ent’s rate base, made in connection with the Initial Basic Order, are 
out of date and do not reflect current values attributable to the prop- 
erty used and useful at this time by the respondent for stockyard 
purposes and asked that new findings be made and entered which will 
reflect the changes in the respondent’s rate base which have occurred 
since 1937, the Judicial Officer issued an order which makes new 
findings with respect to respondent’s rate base and directs that: (1) 
respondent shall not publish, demand, or collect any rates or charges 
for the furnishing of stockyard services more or less than rates and 
charges prescribed in the order; (2) respondent shall keep such books 
and records as will fully and correctly disclose all transactions in his 
business; and (3) the order shall become effective September 18, 1951. 


Rates and Charges—Reasonable Net Stockyard Operating Income 


It is found that the reasonable average annual net operating income which 
should be produced by the rates hereinafter prescribed is 6% percent 
of $3,471,525, or $225,649. No new finding is made in this Order as to 
the reasonable rate of return to which respondent is entitled and the 
rate of 6% percent found to be reasonable in the Basic Order is used 
herein. 


. John J. Murray for Production and Marketing Administration. Messrs. 
Ashley Sellers and Jesse E. Baskette, of McFarland and Sellers, 
Washington, D. C., and Messrs. L. M. Pexton and Walter C. Crew, of 
Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

After proceedings, including an oral hearing, a tentative order, 
exceptions to the tentative order, and oral argument, an order 
was issued by the Assistant Secretary of Agriculture on February 
17, 1937, directing respondent herein to cease and desist from 
publishing, demanding, or collecting any rate of charge for the 
furnishing of any stockyard services in excess of the rates and 
charges for the furnishing of stockyard services found and 
determined in such order to be just and reasonable for the 
furnishing of such services (the Order of February 17, 1937, 
will be sometimes referred to herein as the “Initial Basic Order” 
or simply the “Basic Order’’). 

Since February 17, 1937, various temporary or interim orders 
have been issued in this proceeding, prescribing other and dif- 
ferent rates and charges for stockyard services furnished by 
respondent than the rates and charges prescribed in the Initial 
Basic Order. Certain of these temporary or interim orders have 
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authorized increases in the rates and charges because of in- 
creased operating costs resulting from conditions which have 
changed from those found to exist in connection with the issuance 
of the Initial Basic Order.' 

By a petition for modification filed June 12, 1951, respondent, 
by its attorney, alleged, among other things, that the findings of 
fact with respect to respondent’s rate base, made in connection 
with the Initial Basic Order, are “out of date” and “do not reflect 
the current values attributable to the property used and useful 
at this time by the respondent for stockyard purposes”. Accord- 
ingly, the respondent asked that “new findings be made and 
entered in this proceeding which will reflect the changes in the 
respondent’s rate base which have occurred since 1937”. 

In its petition of June 12, 1951, the respondent alleged that the 
fair value of its property, used and useful, in the furnishing of 
stockyard services together with an amount reasonably required 
for working capital, should be found to be not less than $3,450,000, 
which, at a rate of return of 614 per cent, would produce not less 
than $225,000 as a reasonable average annual net operating in- 
come to which respondent is entitled. 

In its petition of June 12, 1951, respondent also alleged that 
its “operating expenses in every respect have greatly increased 
since the time of the Issuance of the Initial Basic Order,” and 
that “no substantial decrease in the current level of expenditures 
reasonably may be anticipated in the immediately foreseeable 
future”. 

Respondent’s petition of June 12, 1951, also requested that it 
be authorized to change from a quarterly to a yearly basis of 
reporting to the Livestock Branch of the Production and Market- 
ing Administration of the Department of Agriculture. 

In its petition, respondent further alleged that, although it is 
currently operating on a temporary basis under a schedule of 
rates and charges higher than that prescribed in the Initial Basic 
Order, due to ever increasing operating costs, it has not actually 
received, during the past three years, an average net earning as 
great as that contemplated by the Initial Basic Order. Respondent 
alleged that the foregoing situation is not likely to be changed, 
and that a continuation of its current schedule of rates and 
charges will not enable respondent to experience more than a 
minimum reasonable return on its investment. Respondent also 


1 Temporary or interim orders in this proceeding were issued on March 1, 1938, July 25, 
1938, April 1, 1940, April 1, 1946 (5 A.D. 251), July 3, 1946 (5 A.D. 528), July 25, 1946 
(5 A.D 533), January 9, 1947 (6 A.D. 2), June 27, 1947 (6 A.D. 550), June 8, 1948 (7 
A.D. 451), June 13, 1949 (8 A.D. 674), July 18, 1949 (8 A.D. 789), November 3, 1950 (9 


A.D. 1316), and May 21, 1951 (10 A.D. 649). 
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alleged that “rates which would yield the respondent less than 
those now operative would be unreasonably low, and would de- 
prive respondent of a reasonable return upon the fair value of 
its property”. 

Respondent requested “. . . that the rates prescribed in the 
Initial Basic Order and in the several interim orders of modifica- 
tion (except those authorizing the schedule of charges presently 
in effect) should be found to be unjustly and unreasonably low, 
and that the Judicial Officer determine and prescribe the schedule 
of rates and charges now being observed as the rates and charges 
to be observed by the respondent hereafter”. 

‘ Notice of the petition and its contents was published in the 
Federal Register on June 20, 1951 (16 F.R. 5872). This notice 
stated that a public hearing upon the matters covered by the 
petition filed by respondent on June 12, 1951, would be held in 
Room 110, Administration Building, United States Department 
of Agriculture, at 10 a.m., E.S.T., on July 11, 1951. No person 
notified the Hearing Clerk of a desire to be heard or to submit 
written evidence with respect to the matters covered by the peti- 
tion filed by the respondent herein on June 12, 1951. 

Prior to the hearing which was held in accordance with the 
terms of the notice, representatives of respondent and of the 
Packers and Stockyards Division, Livestock Branch, Production 
and Marketing Administration, met in conferences, examined and 
discussed the evidence subsequently adduced, and adjusted all 
differences of opinion with respect to the matters covered by 
respondent’s petition of June 12, 1951. 

At the hearing, which was held before me on July 11, 1951, 
respondent was represented by Messrs. Ashley Sellers and Jesse 
Baskette of McFarland and Sellers, Washington, D. C., and by 
Messrs. L. M. Pexton and Walter C. Crew of Denver, Colorado. 
Mr. John J. Murray of the Office of the Solicitor represented the 
Packers and Stockyards Division, Livestock Branch, Production 
and Marketing Administration. At the hearing, Mr. Pexton, 
President and General Manager of the Denver Union Stockyard 
Company, was called as a witness for respondent. Through him 
there was introduced Exhibits 1-4, inclusive.” 


Mr. Arthur F. Schramm, Engineer in Charge of the Engineer- 


2Inasmuch as there was complete agreement between respondent and the Livestock Branch 
as to all matters covered by respondent's petition of June 12, 1951, and both parties appear- 
ing at the hearing relied upon all of the evidence and exhibits, regardless of whether such 
evidence and exhibits were produced by respondent or the Livestock Branch, the customary 
practice of designating some of the exhibits as “Respondent’s Exhibits” and others as 
“Government Exhibits” was dispensed with in this proceeding and all exhibits introduced 
at the hearing on July 11, 1951, were designated simply as “exhibits” and numbered in 
numerical sequence in the order of their presentation. 
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ing Office of the Packers and Stockyards Division, Livestock 
Branch, Production and Marketing Administration, at Kansas 
City, and Mr. John A. Zelinski, the Principal Valuation Engineer 
of the Packers and Stockyards Division, and Chief of the Rates 
and Registration Section thereof, were called as witnesses by the 
Livestock Branch. Through Mr. Schramm there were introduced 
Exhibits 5-10, inclusive, and through Mr. Zelinski there was 
introduced Exhibit 11. 

Counsel for the Livestock Branch states, in his opening state- 
ment (R.6), that the Livestock Branch agreed with respondent’s 
request to change its system of reporting to a yearly rather than 
a quarterly basis. The terms of a stipulation with respect to 
reports to be filed by respondent were read into the record by 
counsel for the Livestock Branch, (R.6-7). 

Counsel for the respondent concurred in the terms of the 
stipulation (R.11). 

Because of the discussion in the findings of fact and conclusions, 
it is unnecessary to summarize separately the evidence presented 
at the hearing on July 11, 1951. 

The Initial Basic Order has been in effect since February 17, 
1937, except as modified from time to time by the temporary or 
interim orders hereinbefore discussed, and we are now again 
modifying the Initial Basic Order. 

This order does not revoke nor replace the Basic Order. Al- 
though the rates prescribed in this order are different from those 
set forth in the order of February 17, 1937, this results, not from 
setting aside the prior order, but from revising certain of its 
terms as the record made at the hearing of July 11, 1951, war- 
rants. All of the portions of the Initial Basic Order, including 
the findings of fact and the conclusions made and stated in con- 
nection therewith, which are unmodified by this Order, remain 
in full force, and the portions of the Initial Basic Order, including 
the findings of fact, and the conclusions made and stated in con- 
nection therewith, which are modified by this Order remain as 
the starting points of the present modifications. There is no in- 
tention to make this Order, in itself, a complete rate order with 
all of the requisite findings of fact, etc., and it must be considered 
together with the Initial Basic Order. This is simply an order 
supplemental to the Basic Order. Finally, in modifying the terms 
of the Initial Basic Order, including the findings of fact and 
conclusions made and stated in connection therewith, in the light 
of the record of the hearing of July 11, 1951, we have confined 
ourselves to modifying only those portions of the Initial Basic 
Order, including the findings of fact and conclusions made and 
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stated therein, which are deemed to be material to the matters 
presented by the petition, and we have not, for practical reasons, 
undertaken, by this supplemental order, to modify every finding 
or conclusion made or stated in connection with the Initial Basic 
Order, even though the record might warrant such modification. 

The findings of fact and conclusions hereinafter set forth in 
this supplemental order are arranged in accordance with the plan 
of the Initial Basic Order which is being modified to the extent 
indicated, and the same general descriptive headings are used as 
were used in the Basic Order. Therefore, the first group of find- 
ings of fact and conclusions set forth below relate to changes in 
the respondent’s rate base which are made by this supplemental 
order. 

As in the case of the Initial Basic Order, the additions to and 
subtractions from the ten different zones into which respondent’s 
lands were divided by the Basic Order, which are shown by the 
record to have been made since 1937, are set forth zone by zone. 
This is followed by a general statement as to respondent’s present 
structures. Following this, there is set forth a group of findings 
of fact and conclusions, on a zone to zone basis, showing the value 
of respondent’s used and useful land, and the value of its non-used 
and useful land. Next, in order, there is a group of findings and 
conclusions relative to the value of respondent’s used and useful 
structures and equipment, and the value of its non-used and non- 
useful structures and equipment. After these findings and con- 
clusions respecting the respondent’s present rate base, there are 
set forth appropriate findings and conclusions modifying the 
findings and conclusions in the Basic Order as to respondent’s 
working capital and reasonable expenses. This is followed by 
findings and conclusions modifying the findings and conclusions 
of the Basic Order as to the volume of business reasonably to be 
expected in the light of the record made at the hearing on 
July 11, 1951. 


FINDINGS OF FACT AND CONCLUSIONS 


1. On the basis of the whole record, including the oral testimony 
of witnesses, exhibits, and matters of which official notice was 
taken, the following findings of fact and conclusions are made: 


Used and Useful Character of Respondent’s Property 
Land 
General Statement: 
2. The findings of fact and conclusions set forth in paragraphs 
31-74, inclusive, of the Basic Order as to respondent’s land which 
was used and useful for stockyard purposes and which was not 
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used and useful for such purposes were based upon studies re- 
flecting the status of respondent’s land as of 1935. Witness 
Schramm presented testimony and exhibits which show that there 
have been additions to and subtractions from respondent’s land 
since 1935. It follows that these findings and conclusions should 
be modified so as to reflect the changes in the status of lands 
owned by respondent which have occurred since 1935. Paragraph 
31 of the Basic Order stated that respondent’s buildings, pens, 
chutes, scales, railroad tracks, and other facilities occupied por- 
tions of 130.57 acres of land. From Witness Schramm’s testimony 
and Exhibits 7 and 8, it appears that, as of January 1, 1951, re- 
spondent’s various facilities occupied portions of 121.494 acres 
of land. This is the result of additions to and subtractions from 
respondent’s lands since 1937, resulting from purchases, sales, 
and assignments. It is found that respondent’s buildings and 
facilities now occupy portions of 121.494 acres of land instead of 
130.57 acres mentioned at various places in paragraphs 31-74, 
inclusive, of the Basic Order. Accordingly, these paragraphs of 
the Basic Order are modified to reflect this finding. 


3. As heretofore indicated, at the time of the hearing leading 
to the Initial Basic Order, the entire land areas of the respondent 
were divided into ten zones; and testimony and exhibits were 
offered at such hearing with reference to the used and useful 
character and non-used and useful character of the land in each 
of the ten zones. Moreover, evidence as to the valuation of the 
respective land areas in each of the ten zones was adduced. In the 
Basic Order, each of the ten zones was dealt with separately. In 
accordance with the pattern of the Basic Order, immediately fol- 
lowing is a description of the area of used and useful land and of 
non-used and useful land in each of the ten zones. Exhibits 7 and 
8, introduced through Witness Schramm, reflect additions to and 
subtractions from the land areas in each of the ten zones which 
have occurred since the time of the issuance of the Basic Order. 
These changes result not only from sales and assignments, but 
also, in some instances, from minor transfers of land from one 
zone to another. 


Zone 1: Description, Area of Used and Useful and 
Non-Used and Useful Portions 

4. Paragraphs 36-42, inclusive, of the Basic Order contain a 

description of the used and useful and of the non-used and useful 

portions of respondent’s lands in Zone 1. It was found, in the 

Basic Order, that respondent’s total lands in Zone 1 was 38.267 

acres, and that 33.360 acres of this total were used and useful in 
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the rendition of services for which rates are charged, the reason- 
ableness of which was determined in the Basic Order, and that 
4.907 acres of the lands were not used and useful in the rendition 
of such services. Exhibit 7, introduced through Witness Schramm, 
discloses that, as of January 1, 1951, respondent had added 0.691 
acre to its lands in Zone 1. It is seen from Exhibit 7 that some of 
this added land was acquired from the city and that other por- 
tions of the added area were acquired from the Union Pacific 
Railroad and the Colorado and Southern Railway. A part of the 
land which has been added to Zone 1 resulted from the transfer 
_ to Zone 1 of a portion of land which was formerly a part of 
Zone 4. It is found that the total land area in Zone 1 is now 
38.958 acres. From Exhibit 8, it is possible to determine which 
portions of the land now found to be included in Zone 1 are used 
and useful and which are non-used and useful. It is found that 
35.354 acres of the land now in Zone 1 are used and useful in 
the rendition of services for which rates are charged, the reason- 
ableness of which is determined herein, and that 3.604 acres of 
land in Zone 1 are not used and useful in the rendition of such 
services. Paragraphs 36—42, inclusive, of the Basic Order are 
modified to reflect the findings herein made with respect to 


Zone 1. 


Zone 2: Description, Area of Used and Useful and 
Non-Used and Useful Portions 

5. Paragraphs 43-47, inclusive of the Basic Order contain a 
description of the used and useful and non-used and useful por- 
tions of respondent’s lands in Zone 2. It was found, in the Basic 
Order, that Respondent’s total lands in Zone 2 was 22.982 acres, 
and that 22.147 acres of this total were used and useful, and that 
0.835 acre of the lands was not used and useful. The evidence 
shows that, as of January 1, 1951, there have been no additions 
to or subtractions from the total of 22.982 acres of land in Zone 2. 
However, it is seen from Exhibit 8 that 1.310 acres of this total 
was non-used and useful as of January 1, 1951. Accordingly, it 
is found that the respondent’s total land area in Zone 2 is 22.982 
acres, and that 21.672 acres is used and useful, and that 1.310 
acres is non-used and useful. Paragraphs 43-47 of the Basic 
Order are modified to reflect the findings herein made with respect 
to Zone 2. 

Zone 3: Description, Area of Used and Useful and 
Non-Used and Useful Portions 

6. Paragraphs 48-52, inclusive, of the Basic Order contain a 

description of the used and useful and of the non-used and useful 
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portions of lands in Zone 3. It was found that respondent's total 
land area in this zone comprised 19,825 acres, and that 12.117 
acres were used and useful and 7.708 acres were non-used and 
useful. It appears that there have been no additions to or sub- 
tractions from the total land area of 19.825 acres which was found 
to be included within Zone 3, but it does appear that a greater 
portion of this land is now devoted to used and useful purposes 
for the performance of stockyard services and that, correspond- 
ingly, a lesser portion is devoted to non-used and useful purposes. 
It is found that respondent has 19.825 acres of land in Zone 3 
and that 17.434 acres of this amount are used and useful, and 
that 2.391 acres are non-used and useful. Paragraphs 48-52, in- 
clusive, of the Basic Order, are modified to reflect the findings 


herein made with respect to Zone 3. 





















Zone 4: Description, Area of Used and Useful and 
of Non-Used and Useful Portions 

7. Paragraphs 53-58, inclusive, of the Basic Order contain a 
description of the used and useful and non-used and useful lands 
in Zone 4. It was found that respondent had a total of 18.722 
acres of land in Zone 4, and that 10.725 acres thereof were used 
and useful and that 7.997 acres were non-used and useful. There 
have been some additions to and subtractions from the lands in 
Zone 4. A total of 6.114 acres has been added to Zone 4 and 0.190 
acre has been subtracted from the zone. The additions have re- 
sulted from the purchase of land by respondent from the Coffin 
Packing Company and from the Colorado and Southern Railway. 
Another portion of the additions have resulted from the transfer 
to Zone 4 of some land which was formerly in Zone 6. It further 
appears that the subtraction of land from Zone 4 is the result of 
the transfer to Zone 1 of 0.190 acre, which was formerly in Zone 
4, It is found that Zone 4 now contains 24.646 acres of land and 
that 8.946 acres thereof is used and useful and that 15.700 acres 
thereof is non-used and useful for stockyard purposes. Paragraphs 
53-58, inclusive, of the Basic Order are modified to reflect the 
findings herein made with respect to Zone 4. 

























Zone 5: Description 

8. Paragraphs 59-60, inclusive, of the Basic Order contain a 
description of the land in Zone 5. It was found that it contained 
a total of 12.640 acres, all of which were found to be not used 
and useful for stockyard purposes. There have been substantial 
subtractions from the land areas in Zone 5. A total of 10.382 acres 
has been withdrawn from this zone. This has resulted from sales 








1042 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 10 A.D. 1033 


to the Adams Packing Company, to George W. Green, to the 
Capitol Packing Company, and to Landers Packing Company, and 
the assignment of a portion of the land to the city for a street. It 
is found that respondent now has 2.258 acres of land in Zone 5, 
and that all of this land is non-used and useful for stockyard 
purposes. Paragraphs 59-60 of the Basic Order are modified to 
reflect the findings herein made with respect to Zone 5. 


Zone 6: Description, Area of Used and Useful and 

of Non-Used and Useful Portions 
9. Paragraphs 61-65 of the Basic Order contain a description 
' of the used and useful and of the non-used and useful land in 
Zone 6.,It was found that respondent had a total of 3.383 acres of 
land in Zone 6, and that 0.235 acre was used and useful for stock- 
yard purposes, and 3.148 acres were not so used and useful. 
There have been additions to and subtractions from the land areas 
in Zone 6 since 1937. A total of 0.241 acre has been added to the 
zone, while 0.874 acre has been withdrawn from the zone. The 
addition is the result of the acquisition of land in this zone from 
the Colorado and Southern Railway, and the subtractions from 
this zone have resulted from the transfer of land to the Colorado 
and Southern Railway and the transfer to Zone 4 of a portion of 
land which was formerly in this zone. It is found that respondent 
now has 2.750 acres of land in Zone 6, and that 1.233 acres thereof 
are used and useful for stockyard purposes, and that 1.517 thereof 
are not used and useful for stockyard purposes. Paragraphs 
61-65, inclusive, are modified to reflect the findings herein made 
with respect to Zone 6. 


Zone 7: Description 


10. Paragraph 66 of the Basic Order contains a description of 
Zone 7. It was found that the zone contained 4.608 acres of land, 
all of which were not used and useful in the rendition of stockyard 
services. Respondent has now disposed of all of the land which 
formerly comprised Zone 7. This has resulted from transfers to 
the Chicago, Burlington & Quincy Railroad and the Colorado and 
Southern Railway. There have been no additions to the zone. 

Paragraph 66 of the Basic Order is modified to reflect the 
changes in Zone 7 herein described. 


Zone 8: Description 
11. Paragraph 67 of the Basic Order contains a description of 
the 0.759 acre of land which was found to comprise Zone 8. All 
of this area was found to be used and useful. There has been an 
addition of 0.769 acre of land to Zone 8, and a subtraction of 
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0.743 acre from Zone 8. The additions have resulted from trans- 
fers from the C. & E. R.R. and from the Colorado and Southern 
Railway, and the subtractions have resulted from the sale of a 
portion of land to the City and County of Denver, Colorado. It is 
found that respondent has a total of 0.785 acre of land in Zone 8, 
all of which is now non-used and useful for stockyard purposes. 
Paragraph 67 of the Basic Order is modified to reflect the findings 
herein made with respect to Zone 8. 
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Zone 9: Description, Area of Used and Useful and 
of Non-Used and Useful Portions 



















a 12. Paragraphs 68-71, inclusive, of the Basic Order contain a 
Se description of the used and useful and of the non-used and useful 
al. lands of respondent in Zone 9. It was found that Zone 9 contained 
ae a total of 7.081 acres of land, 4.448 acres of which were used and 
a useful for stockyard purposes and 2.633 acres of which were 
wi non-used and useful for such purposes. There have been additions 
- to and subtractions from the lands in Zone 9. A total of 1.265 
“ acres has been added to the area, while 2.432 acres have been 
be withdrawn from the area. The additions have resulted from 
f transfers from the C. & E. R.R. and the Colorado and Southern 
t Railway. The subtractions from the area have resulted from sales 
f to the City and County of Denver, Colorado, and to the Stock 
f Show Association. It is found that the total land area of Zone 9 
: is now 5.914 acres, and that 1.832 acres thereof are used and 


useful for stockyard purposes, and that 4.082 acres thereof are 
non-used and useful for such purposes. Paragraphs 68-71, in- 
clusive, of the Basic Order are modified to reflect the findings 
herein made with respect to Zone 9. 








Zone 10: Description 


13. Paragraphs 72-73, inclusive, of the Basic Order contain a 
description of the land area in Zone 10. It was found that respon- 
dent had 2.303 acres in this zone, all of which was non-used and 
useful. As in the case of Zone 7, the record discloses that the 
entire land in Zone 10 has now been sold. No additions have been 
made to the zone. Paragraphs 72-73, inclusive, of the Basic Order 
are modified to reflect the changes in Zone 10 herein described. 










Land Purchased for New Cattle Drive-In. 

14. The record shows that, since the 1937 Basic Order, respon- 
dent has purchased 3.376 acres of land for a new Cattle Drive-In. 
The area comprising this tract formerly comprised lots in Block 9 
of the Town of Elyria, lots in Block 1 of West Elyria, as well as 
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vacated portions of streets and alleys. All of this land purchased 
for the new Cattle Drive-In is used and useful for the rendition 
of stockyard services for which rates are charged, the reasonable- 
ness of which are determined herein. It is found that, in addition 
to the used and useful and non-used and useful land owned by the 
respondent, as described in connection with the discussion of each 
of the zones, respondent owns 3.376 acres of land which it pur- 
chased for a new Cattle Drive-In, and that all of this land is used 
and useful. The Basic Order, is modified to reflect the ownership 
by respondent of the 3.376 acres of land just described. 


Summary of Used and Useful and Non-Used and Useful Land 


15. A summary of land hereinbefore found to be used and 
useful, and that found to be not used and useful is as follows 
(for purposes of comparison, the following table also contains the 
land areas described in the Basic Order) : 


USED AND USEFUL 


Acres Shown In 


Basic Order Acres Now Found 
Zone 1 33.360 35.354 
Zone 2 22.147 21.672 
Zone 3 12.117 17.434 
Zone 4 10.725 8.946 
Zone 5 — — 
Zone 6 0.235 1.233 
Zone 7 — — 
Zone 8 0.759 - 
Zone 9 4.448 1.832 
Zone 10 — — 
Total Used and Useful 

(Zone 1-10) 83.791 86.471 


Add New Area 
Land purchased for 
new Cattle Drive-In — 3.376 


TOTAL 83.791 89.847 Acres 
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NON-USED AND USEFUL 


Acres Shown in 


Basie Order Acres Now Found 
Zone 1 “4.907 © 3.604 
Zone 2 0.835 1.310 
Zone 3 7.708 2.391 
Zone 4 7.997 15.700 
Zone 5 12.640 2.258 
Zone 6 3.148 1.517 
Zone 7 4.608 _ 
Zone 8 — 0.785 
Zone 9 2.633 4.082 
Zone 10 2.303 —_ 
Total Non-Used 
And Useful 46.779 31.647 
Total Area 130.570 121.494 

Structures 


General Statement and Findings: 

16. Paragraphs 42, 47, 52, 58, 60, 65, 66, 67, 71, and 74 of the 
Basic Order, which, among other things, summarize the findings 
as to the land areas in each of the zones found to be used and 
useful, and not used and useful, also list the structures located 
on the land areas found to be used and useful and not used and 
useful in each zone. Paragraph 75 found that all structures 
located on land found to be used and useful are themselves used 
and useful in the rendition of stockyard services, and that all 
structures located on land found not to be used and useful are 
not used and useful in the rendition of such services. With excep- 
tions presently to be mentioned, the same principle has been used 
to determine the used and useful character of the structures now 
located on respondent’s land. Thus, all structures located on land 
herein found to be used and useful are themselves found to be 
used and useful in the rendition of stockyard services, and all 
structures located on land herein found to be not used and useful 
are themselves found not to be used and useful. There are certain 
exceptions to the principle that the used and useful character of 
structures is to be ascertained by determining whether the struc- 
tures are located on land which is, itself, used and useful. As will 
appear in paragraph 21 of these findings and conclusions, which 
lists respondent’s structures, there are four instances in which 
a structure is considered one half used and useful and one half 
not used and useful. These are the structures known as “2 Story 
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Brick Barn No. 1”, “2 Story Brick Barn No. 2”, “Covered Alley”, 
and “3 Story Horse Barn #3”, all of which are herein found to 
be one-half used and useful for the rendition of stockyard services 
and one-half not so used and useful. These structures are located 
on land which, itself, is considered one-half used and useful and 
one-half not used and useful. In addition to the structures just 
mentioned, which are considered one-half used and useful, it is 
found herein that three other structures, namely, the structures 
known as “Burlington Chutes”, “Union Pacific Chutes”, and 

“C & S Chutes” are partially used and useful and partially not 
' used and useful for the rendition of stockyard services. In each 
of these three instances, the chute alleys are found herein to be 
used and useful. These three structures, likewise, are located on 
land areas which are themselves found to be partially used and 
useful and partially not used and useful for the rendition of 
stockyard services. In paragraph 21 of the present findings of 
fact and conclusions there is set forth a finding which lists all of 
the structures now found to be used and useful for the rendition 
of stockyard services, the reasonableness of the rates for which 
is determined herein, and those now found not to be used and 
useful for such purposes. Paragraph 75 of the Basic Order is 
modified to reflect the changes herein found to exist with respect 
to the used and useful character of the structures located upon 
respondent’s lands. 


Valuation of Respondent’s Property 

Value of Used and Useful Land and Value of Non-Used and Useful Land 

17. Paragraphs 76-115, inclusive, of the Basic Order contain 
findings and conclusions with respect to the value of the used and 
useful land, and with respect to the value of the non-used and 
useful land of the respondent. Findings were made as to the value 
of the land per acre in each of the 10 zones, and the respective 
zone prices per acre so determined were applied to the number 
of acres in the respective zones found to be used and useful for 
the rendition of stockyard services, and to the number of acres 
found not to be used and useful for stockyard purposes. Para- 
graph 115 of the Basic Order contains a summary by zones of the 
value of the land found to be used and useful, and of that found 
not to be used and useful. In respondent’s petition of June 12, 
1951, no request was made for a revaluation of its land values 
and, accordingly, no evidence has been offered as to a change in 
the valuation per acre which the Basic Order found with respect 
to each of the 10 zones. As stated by Counsel for the Livestock 
Branch in his opening statement (R.9), “Respondent has not 
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just Witness Schramm stated that 4.917 acres of the additions to 
it is Zone 4 (as shown by Exhibit 7) are reflected on Exhibit 8 at a 
ures book cost of $7500 rather than at the Zone price per acre of 
and $2500, which was found in the Basic Order to be the value per 
not acre of the land in that zone (R.62). Exhibit 8 also shows that 
ach the value of the 3.376 acres of land purchased for the new Cattle 
) be Drive-In is $38,418. In view of the foregoing, no new findings are 
on made in this Order as to the valuation of respondent’s land per 
and acre by zones, but the valuations found in paragraphs 76-115, 
of inclusive, of the Basic Order, and summarized in paragraph 115 
of thereof, are used herein to determine the value of the respondent’s 
of lands in each zone by applying such valuations to the number of 
ton acres in each zone hereinbefore found to be used and useful and 
lok not used and useful for stockyard purposes. For reasons pre- 
al viously indicated, however, it is found that the value of 4.917 
| i acres of land added to Zone 4, as previously described, should be 
sl valued at the book cost of $7,500 (R.62). It is further found that 
at the value of the 3.376 acres of land purchased for the new Cattle 
Drive-In is $38,418. Upon the basis of the foregoing it is found 
that the value of the land of respondent hereinbefore found to be 
used and useful, and that found to be not used and useful, is as 
follows: 
in Zone Price per Total Area Used and Useful Not Used and Useful 
id Acres Acres Total Value Acres Total Value Acres Total Value 
id 1 $ 8,500 38.958 $331,143 35.354 $300,509 3.604 $ 30,634 
2 5,000 22.982 114,910 21.672 108,360 1.310 6,550 
le 3 3,500 19.825 69,388 17.434 61,019 2.391 8,369 
e *4 2,500 24.646 56,830 8.946 22,365 *15.700 34,465 
5 2,000 2.258 4,516 — -—— 2.258 4,516 
r 6 4,000 2.750 11,000 1.233 4,932 1.517 6,068 
r ##7 3,000 — — — — — 
8 6,000 0.785 4,710 — — 0.785 4,710 
3 9 15,246 5.914 90,165 1.832 27,931 4.082 62,234 
i *#10 1,500 —. — —. — — 
> Totals 
l Zones 1 
to 10 118.118 $682,662 86.471 $525,116 31.647 $157,546 
' New Area 
| Land 
| Purchased 
for New Cattle 
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sought a revaluation of the realty”. On Exhibit 8 in determining 
the valuation of respondent’s land areas as of January 1, 1951, 
the same valuation per acre for the various zones was used as in 
the Basic Order, with the exception that, in the case of Zone 4, 






























































3.376 


Drive-In 3.376 $ 38,418 $ 38,418 


TOTAL 121.494 $721,080 89,847 $563,534 31.647 $157,546 


* Area and value of Zone 4 includes purchase of 4.917 acres at book cost of $7,500.00. 
** As shown in the findings herein, respondent has sold or transferred all lands formerly 


in Zones 7 and 10. 
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Paragraphs 76-117, inclusive, of the Basic Order are modified 
to reflect the findings made herein with respect to the valuation 
of respondent’s land. 


Value of Respondent’s Used and Useful Structures and 
Equipment and Value of Non-Used and Useful 
Structures and Equipment. 

General Statement: 

18. Paragraphs 116-126, inclusive, of the Basic Order, contain 
- findings and conclusions to the effect “that the cost of reproduc- 
tion new of respondent’s used and useful structures and equip- 
ment in place in a property which is a going concern capable of 
earning money, and earning money, is $2,532,484, and that the 
cost of reproduction new of its non-used and useful structures and 
equipment is $485,021”; “that the total cost of reproduction new 
less depreciation of respondent’s used and useful structures and 
equipment in place is 80.545 per cent (the per cent condition here- 
inbefore found) of $2,532,484, or $2,039,789”; and “‘that the cost 
of reproduction new less depreciation of respondent’s non-used 
and useful structures and equipment is 80.545 per cent of 
$485,021, or $390,660” (see paragraph 126 of the Basic Order). 


19. The foregoing findings of fact and conclusions stated in the 
Basic Order were arrived at as follows: It was found, in para- 
graph 117 of the Basic Order that the total cost of reproduction 
new of all of respondent’s structures and equipment, together 
with direct construction overheads, but not indirect overheads, 
was $2,525,150. In accordance with the principle followed in the 
Basic Order that all structures and equipment located on land 
found to be used and useful are used and useful, and that all 
structures and equipment located on land found to be not used and 
useful are not used and useful, the total reproduction cost new of 
$2,525,150 was allocated as follows: $2,118,961 to used and 
useful structures and equipment, and $406,189 to non-used and 
useful structures and equipment. In paragraphs 118 and 118-a 
of the Basic Order there appear findings and conclusions as to the 
value of each of the units, including construction overheads, with 
respect to each of the items of structures and equipment which 
then constituted the used and useful and non-used and useful 
structures and equipment owned by the respondent. In para- 
graphs 119-123, inclusive, it was found that the condition per 
cent of the property was 80.545. This figure was used in convert- 
ing the cost of reproduction new of respondent’s structures and 
equipment to a reproduction cost new less depreciation. In para- 
graphs 124-125 of the Basic Order there are set forth findings 
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and conclusions respecting certain general overhead costs which 
were added to the reproduction costs new of respondent’s used 
and useful and non-used and useful structures and equipment. 
The findings and conclusions in paragraph 126 of the Basic Order 
(summarized in paragraph 18 hereof), with respect to the repro- 
duction costs new and the reproduction costs new less deprecia- 
tion of respondent’s used and useful and non-used and useful 
structures and equipment were reached by adding the general 
overhead costs stated in paragraph 125 to the unit costs of repro- 
duction new found in paragraphs 117-118-a, and by taking into 
consideration the condition per cent figure heretofore mentioned. 

20. It is now necessary to modify, substantially, paragraphs 
116-126, inclusive, of the Basic Order, which have just been 
summarized. Witness Schramm testified with respect to the 
present values of respondent’s structures and equipment and 
through him there was introduced a number of exhibits in relation 
thereto (see Exhibits 6, 9, and 10). From this testimony and 
the exhibits, it is possible to arrive at conclusions as to the present 
value of respondent’s existing structures and equipment. The total 
cost of reproduction new of all of respondent’s structures and 
equipment (the term “structures and equipment” includes all of 
respondent’s buildings, structures, movables, and other personal 
property) is now $3,348,968, and this is allocated, in accordance 
with a finding hereinafter made in paragraph 21, as follows: 
$2,991,665 to used and useful structures and equipment, and 
$357,303 to non-used and useful structures and equipment. In 
making this allocation, with exceptions, all structures and equip- 
ment located on land found hereinbefore to be used and useful are 
considered as used and useful, and all structures and equipment 
located on land hereinbefore found to be not used and useful are 
considered as not used and useful. The exceptions, seven in all, 
include four items of property which respondent owns which are 
one-half used and useful and one-half not used and useful. These 
are the structures known as “2 Story Brick Barn No. 1”, “2 Story 
Brick Barn No. 2”, “3 Story Horse Barn No. 3”, and the “Covered 
Alley”. The remaining three exceptions include three other struc- 
tures owned by respondent which are considered to be partially 
used and useful and partially not used and useful. These are the 
structures known as the “Burlington Chutes”, the “Union Pacific 
Chutes”, and the “C. & S. Chutes”. In the case of each of these 
structures, only the chute alleys are considered used and useful. 
These exceptions, which have just been specified, cause us to con- 
sider structures which are located on land which is both used and 
useful and not used and useful as both used and useful and not 
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used and useful structures (R.58). In the next paragraph of 
these findings and conclusions, there appears a table in which is 
listed, item by item, the value of each unit of the structures and 
equipment owned by respondent. To facilitate comparison, this 
table has been set up in accordance with the plan followed in 
making the table which appears in paragraph 118-a of the Basic 
Order. A comparison of the two tables will reveal that a number 
of items appear in the table set forth in this Order which did not 
appear in the table set forth in the Basic Order. Each of these 
- items has been marked with the letter “A” to indicate that it is 
an addition to the table which appears in the Basic Order. Fur- 
thermore, a number of items which appear in the table set forth 
in paragraph 118—a of the Basic Order do not appear in the table 
set forth in this Order. It will be helpful to indicate the reason 
for these omissions. The “Stadium”, the “Stadium Run-Over 
Shed’, the “Stadium Hook-Up Shed”, and the “Stadium Heating 
Plant”, all of which appear under the category “General Build- 
ings” in the table in the Basic Order, have since that time been 
sold. Accordingly, these items no longer appear on the up-to-date 
list of respondent’s property. The “Hide Storage (One Story Tile 
Building)”, which appears under the category “General Build- 
ings” in the Basic Order, has been dismantled since that time and 
it, too, no longer appears on the list of present structures and 
equipment. The items listed as ‘Frame Shed No. 6” and “Frame 
Shed No. 7”, under the category “Horse and Mule Division” in 
the list appearing in the Basic Order, have since that time been 
destroyed by fire, and, accordingly, these two items no longer 
appear on a list of respondent’s structures and equipment. The 
items designated as “Wash House” and “Sales Pavilion”, which 
appear under the category “Horse and Mule Division” in the table 
in the Basic Order, have since been sold and no longer appear on 
the list of respondent’s structures and equipment. The item known 
as “Hay Barn No. 2” which appears under the category “Feed 
Facilities” in the Basic Order has since been destroyed by fire 
and no longer appears on the list of respondent’s structures and 
equipment. The first “Hay Scale” appearing under the category 
“Scale Houses and Scales” in the Basic Order has since that time 
been dismantled and no longer appears on the list of respondent’s 
structures and equipment. Finally, the items listed as “Manure 
Dump Office” and “Manure Dump Shed”, appearing under the 
category “Manure Disposal’ in the Basic Order, have since that 
time been dismantled and no longer appear on the up-to-date list 
of the respondent’s structures and equipment. In comparing the 
table in the Basic Order and that which appears in the next para- 
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graph in this Order, it should be borne in mind that the last two 
items of the table in the Basic Order, namely, “Floating Equip- 
ment, Wagons, etc.” and “Horses, Mules, and Harness” have 
been replaced in the table in this Order by the general category 
designated as “‘Movables, Equipment, and Personal Property”. 
It will be observed, by a comparison of the two tables, that some 
of the respondent’s structures and equipment which were for- 
merly totally used and useful have now become not used and 
useful. This is considered as a change in the character of the 
property, and has been designated in the table in the following 
paragraph of this Order by the symbol “CC”. The item known as 
the “Blacksmith Shop” is an instance in which property, formerly 
totally used and useful, has become totally not used and useful. 
The same symbol, namely, “CC”, has been used to designate the 
items known as the “Burlington Chutes”, “Union Pacific Chutes”, 
and the “C. & S. Chutes” which, in the table appearing in the 
Basic Order, were listed as wholly non-used and useful, but some 
portions of which, namely, the chute alleys, are now considered 
used and useful. It will also be observed that “Hay Barn #3”, 
under “Feed Facilities’, is now used as a tractor garage. In the 
table appearing in the following paragraph, the symbol “UC”, 
meaning “Use Change” is used to designate this item. 

21. Upon the basis of the entire record, it is found that the 
following units of property, as indicated in the table, are used 
and useful and not used and useful, and that the value of each 
unit is as set forth opposite the various items, and that the total 
cost of reproduction new of respondent’s used and useful struc- 
tures and equipment now is $2,991,665, and that of its non-used 
and useful structures and equipment now is $357,303: 


BUILDINGS, STRUCTURES AND EQUIPMENT FOUND TO BE 
USED AND USEFUL AND NON-USED AND USEFUL 
Reproduction—New 


Used and Non-Used 
Useful and Useful 
Office Buildings 
New Exchange Building $ 256,133 
Old Exchange Building 113,404 
Chute House (Bulletin Office) 34,587 
General Buildings 
Garage and Shop 22,752 
Club House $ 47,871 
Restaurant 1,580 
Stadium Restaurant 7,243 


Carpenter Shop 881 
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BUILDINGS, STRUCTURES AND EQUIPMENT FOUND TO BE 
USED AND USEFUL AND NON-USED AND USEFUL (Cont'd) 


Reproduction—New 
Used and Non-Used 
Useful and Useful 


Materials Shed 521 
Auction Barn 19,695 
Blacksmith Shop $ 8,512 
Gravel Bin 1,499 
Cattle Division 
Open Pens 622,039 
Feed Lots (4204—4212—4226) 1,043 
Cattle Dip 6,030 
Branding & Dehorning Chute #1 3,661 
Branding & Dehorning Chute #2 4,343 
Branding & Dehorning Chute #3 5,332 
Feed Lots (East end of Yard) 24,774 
Electrical Distribution System 2,930 
Viaducts and Subways 
Foot Viaducts 16,362 
Stock Viaducts 23,504 


Subway 8,437 
Livestock Drive to Pepper 

Packing Co. 13,354 
Livestock Drive to Capitol 

Packing Co. 1,472 
Platte River Bridge 18,238 


Hog Division 
Hog Shed #1 19,667 
Hog Shed #2 21,462 
Hog Shed #3 21,001 
Hog Shed #4 21,209 
Hog Shed +5 8,007 
Immunization Plant 7,457 
Sheep Dip and Drain Pens 5,983 
Sheep Pens at Sheep Dip 2,280 
Sheep Division 
Sheep Barn #1 353,181 
Sheep Barn #2 340,962 
Horse and Mule Division 
2 Story Brick Barn #1 28,635 
Covered Alley between 
H & M 1 and 2 304 
2 Story Brick Barn #2 9,438 
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BUILDINGS, STRUCTURES AND EQUIPMENT FOUND TO BE 
USED AND USEFUL AND NON-USED AND USEFUL (Cont'd) 


Reproduction—New 


Brick Barn 
Frame Barn (Show Barn) 
Brick Barn (Show Barn) 
H & M Barn #3 
(3 Story Brick) 
Blacksmith Shop 
Retaining Wall 
Corrals and Outside 
Electric Lights Throughout 
Feed Facilities 
Hay Barn +6 
Hay Barn #3 
(Tractor Garage) 
Hay Barn +4 
Hay Barn +5 
Corn Tank 
Hay Barn (Slab) #7 
Loading and Unloading Facilities 
Burlington Chutes 
Union Pacific Chutes 
C & S Chutes 
River Chutes 
Truck-Out Pens 
Hog and Sheep Truck-In Dock 
& Area 
Office at Hog & Sheep Truck- 
Drive-In 
Cattle Drive-In 


Chute House, 4745 Franklin St. 


Cattle Drive-In Chutes 
Cattle Drive-In Bridge and 
Viaduct 
Lighting System 
Truck-In 
Scale Houses and Scales 
Cattle Scale #1 
Cattle Scale #2 
Cattle Scale #4 
Cattle Scale #5 





Cattle 






Used and 
Useful 
25,993 
$ 12,047 
18,046 


58,086 


6,311 
1,896 
2,069 


7,191 


27,417 
22,167 
7,151 
3,808 
23,804 


2,512 
3,952 
1,197 


2,611 


5,933 
52,172 


51,010 


5,109 


5,567 
7,205 
6,960 
8,136 





1053 






Non-Used 
and Useful 








$ 58,086 
7,051 












32,897 
36,740 
10,775 
20,923 
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BUILDINGS, STRUCTURES AND EQUIPMENT FOUND TO BE 
USED AND USEFUL AND NON-USED AND USEFUL (Cont'd) 


Reproduction—New 

Used and Non-Used 
Useful and Useful 

Cattle Scale #6 $ 6,388 

Cattle Scale +10 7,312 

Cattle Scale #11 7,362 

Sheep Scale #7 6,718 

Sheep Scale #8 6,416 

Sheep Scale #12 5,853 

Hog Scales 3-9 7,262 

Hog Scales 13-14 7,776 

Hay Scale 2,041 

Hay Scale 1,409 

Seale Indicators 662 

Fluorescent Lights, 11 Scales 317 


Manure Disposal 
Manure Dump (& Area) 9,146 


Railroads 


Railroad Tracks $102,699 
Trackmen’s Tool House 276 
Yard Master’s Office 365 


General Roadway 21,641 


Sewer System 
Sewer System 119,817 
Sewer Plant Bldg. Equipment 
and Operator’s House and 
Yard Extensions 26,913 


Water System and Fire Protection 
Water System 78,867 
Fire Towers 1,408 


Movables, Equipment and 
Personal Property 
Movables, Equipment, and 
Personal Property 252,117 


Total Material 
and Labor $2,991,665 $357,303 
A—Additions 


CC—Character changes 
UC—Use change 








‘sed 
eful 


99 
76 
65 








DENVER UNION STOCKYARD COMPANY 
Cite as 10 A.D. 1033 


Condition Percent 


22. Paragraphs 119-123 of the Basic Order set forth the find- 
ings and conclusions with respect to the condition percent of 
respondent’s structures and equipment. It was found, in para- 
graph 123 thereof, that the condition percent of the property at 
that time was 80.545. This percentage figure was used in deter- 
mining the reproduction costs new less depreciation of respon- 
dent’s structures and equipment as set forth in paragraph 126 
of the Basic Order. At the hearing on July 11, 1951, there was 
admitted into evidence Exhibit No. 6 which reflects the complete 
study made under the supervision of Witness Schramm of the 
valuation of respondent’s structures and equipment. It is from 
the data contained in Exhibit 6, together with that contained in 
Exhibits 9 and 10 that the table depicting the reproduction cost 
new of the respondent’s used and useful and non-used and useful 
structures and equipment, set forth in paragraph 21 hereof, was 
made. From these same exhibits, it is possible to arrive at con- 
clusions as to the cost of reproduction new less depreciation of 
respondent’s used and useful and non-used and useful structures 
and equipment. Exhibit No. 6 shows the total United States 
Appraisal reproduction cost new less depreciation of respondent’s 
structures and equipment as of January 1, 1950. It is $2,817,584. 
This figure was determined by taking the reproduction cost new 
less depreciation value of respondent’s structures and equipment 
as of January 1, 1935, and adding thereto the additions to such 
structures and equipment from January 1, 1935, to January 1, 
1950, at the book values thereof, and by subtracting from such 
totals the retirements from respondent’s structures and equip- 
ment at their reproduction cost new less depreciation values of 
January 1, 1935. To the figure of $2,817,584, representing the 
reproduction cost new less depreciation value of all of respon- 
dent’s structures and equipment as of January 1, 1950, there 
should be added $51,797, which represents the reproduction cost 
new less depreciation of the net additions to respondent’s struc- 
tures and equipment during 1950, making a total of $2,869,381 
which now represents the reproduction cost new less depreciation 
of all of respondent’s structures and equipment. Of this, $291,657 
is the reproduction cost new less depreciation of the non-used 
and useful portion of respondent’s structures and equipment. 
This data is obtained from Exhibit 9. The result is that $2,577,724 
is the reproduction cost new less depreciation of respondent’s 
used and useful structures and equipment. (Exhibit 10). 
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23. On the basis of all of the testimony and exhibits and in 
consideration of those factors relating to value discussed herein- 
before, it is found that, as of January 1, 1951, the cost of repro- 
duction new of respondent’s used and useful structures and 
equipment in place in a property which is a going concern capable 
of earning money and earning money is $2,991,665, and that the 
cost of reproduction new of its non-used and useful structures 
and equipment is $357,303. It is also found that, as of January 1, 
1951, the total cost of reproduction new less depreciation of 
- respondent’s used and useful structures and equipment in place 
is $2,577,724. It is also found that, as of January 1, 1951, the 
cost of reproduction new less depreciation of respondent’s non- 
used and useful structures and equipment is $291,657. Paragraphs 
116-126, inclusive, of the Basic Order are modified to reflect the 
findings herein made. 


Working Capital 
24. Paragraphs 128-133 of the Basic Order contain findings 
and conclusions respecting the working capital requirements of 
respondent, and it was found that $139,300 was the amount of 
working capital which respondent is entitled to have included in 


the value of its property. The evidence introduced at the hearing 
on July 11, 1951, reveals that the situation with respect to re- 
spondent’s working capital requirements has substantially changed 
since 1937. Exhibit No. 1 shows that in 1937, $170,764.88 was 
spent by respondent for hay, grain, and bedding. In 1950, respond- 
ent spent $430,590.86 for these items. This was an increase of 
250 percent for this item alone since 1937. One of the principal 
‘reasons for the increase in amounts spent by respondent for feed 
costs has been ‘the demand of its patrons that mountain hay be 
fed to livestock shipped by the Colorado Stock Growers Associa- 
tion. It appears that this livestock will consume such hay, while 
they will not eat lower altitude hay. Accordingly, respondent has 
found it necessary to purchase mountain hay, which costs more 
than the lower altitude hay, and, moreover, such hay must be 
purchased, in large quantities, during the early fall when it may 
be baled and moved out of mountain parks and stored by respond- 
ent for use during the rest of the year. Respondent is also able 
to purchase its hay and alfalfa cheaper if it is purchased in 
quantity at harvest time or during early fall. These practices in 
regard to feed purchases, which are beneficial to respondent’s 
patrons, in that respondent sells feed on a cost plus fixed margin 
basis, require respondent to use additional capital. Respondent 
also carries a supply of lumber and other material for repairs 
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and construction and the cost of these items has increased sub- 
stantially, lumber as much as 345 percent. In addition, it appears 
that the increase in the values of respondent’s property has forced 
respondent to carry more insurance, which it pays in advance 
because it receives a substantially lower rate by prepaying from 
three to five years in advance. Exhibit No. 1 shows that respond- 
ent’s insurance cost in 1950 was $9,383.53 as compared with the 
cost of $4,712.50 in 1937, an increase of approximately 100 per- 
cent (R.37-39). It appears from the record that representatives 
of the Livestock Branch and the respondent have agreed that 
$300,000 is the amount of working capital which should be in- 
cluded in the value of respondent’s property (R.40). On the basis 
of the foregoing, it is found that $300,000 is the amount of 
working capital which respondent is entitled to have included 
in the value of its property. Paragraphs 128-133, inclusive, of 
the Basic Order are modified to reflect these findings. 


Summary of Valuation of Respondent’s Property 
25. A summary of the value of used and useful land, the cost 


of reproduction new of structures and equipment, interest on 
land used and useful during construction’, and working capital, 


and the cost of these, less depreciation where depreciation exists, 
of respondent, as a going concern, is as follows: 


Cost of Reproduc- Cost of Reproduction 
tion New New Less Depreciation 


Land—Used and Useful $ 563,534 $ 563,534 
Total Material and Labor 2,991,665 2,577,724 


Total $3,555,199 $3,141,258 
Interest on Land 30,267 
Working Capital 300,000 

TOTAL $3,471,525 


26. It is found that the fair value of the property of respondent 
as a going concern is $3,471,525, and that the rate base on which 
respondent is entitled to earn a fair return is $3,471,525. 











Reasonable Net Stockyards Operating Income 


27. It is found that the reasonable average annual net operating 
income which should be produced by the rates hereinafter pre- 
scribed is 614 percent of $3,471,525, or $225,649. No new finding 
"8 See paragraph 127 of the Basic Order which found that $30,267 should be included in the 
value of respondent’s used and useful property to cover interest on used and useful land 


during a construction period of one year, and see also testimony of Witness Schramm, 
R. 66-68. 
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is made in this Order as to the reasonable rate of return to which 
respondent is entitled and the rate of 614 percent found to be 
reasonable in the Basic Order is used herein. 


28. Paragraphs 138, 139, and 156 of the Basic Order are modi- 
fied to reflect the findings herein made. 


Expenses as Incurred and Reasonable Operating Expenses 


General Statement: 

29. Paragraphs 157-182, inclusive, of the Basic Order contain 
findings and conclusions with respect to the amount of reasonable 
operating expenses to be covered into rates. At the hearing of 
July 11, 1951, in this proceeding, Witness Pexton, the President 
and General Manager of respondent, testified, among other 
things, with respect to the present and prospective future oper- 
ating expenses of respondent as compared with those incurred in 
1937. Exhibit 1 shows that, in 1950, respondent’s total expenses 
were $1,454,161.60 as compared with $670,802.62 in 1937. The 
increases in operating expenses incurred by respondent since the 
date of the Basic Order have resulted from major changes in its 
facilities, the type of its receipts, and the form of their arrival, 
the services rendered by respondent, labor costs, and general 
trends in the economic structure of the nation which have af- 
fected the stockyards industry. For example, during the period 
1937 to 1950, it appears that respondent’s basic labor rate in- 
creased from 50 cents per hour to $1.31 per hour, or over 160 
percent. Changes in labor practices which respondent has been 
compelled to make actually have caused its yard labor costs to 
_ increase over 228 percent. For example, since 1942, certain of 
its yard labor has been put on a 3 shift basis per 24 hours 
(R. 16-17). There is every prospect that respondent’s labor costs 
will continue at their present levels. Any changes which may take 
place in the reasonably foreseeable future presumably will be 
upward rather than downward. Respondent’s labor costs are 
shown on Exhibit 1 as part of its “operating costs” of $514,908.82, 
which were incurred in 1950 as compared with $197,190.84 for 
the same item in 1937. In addition to yard labor, included in this 
item, the exhibit also shows that there were substantial increases 
between 1937 and 1950 in cleaning and yarding expenses, in water 
costs, in expenses relative to the horse barns, the operation and 
maintenance payrolls, and other matters. 

30. Another example of the increases in operating expenses 
which respondent has incurred is its feed costs. This increase was 
largely due to increased costs of hay, grain, and bedding. 
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31. It appears also that respondent’s repair costs have increased 

from $19,232.26 in 1937 to $61,631.83 in 1950. Higher cost of 
materials has been one factor responsible for this increase in 
repair costs, and substantial increases in labor costs have also 
been a factor. Another factor is that respondent has installed 
mechanized equipment, which, while decreasing labor costs, has 
increased its repair costs. This is particularly true of cleaning 
tractors and trucks. 

32. It further appears that respondent’s traffic expenses have 
increased and that respondent has incurred additional expenses 
in connection with the operation of the blacksmith shop, its 
branding and dipping services, and with the operation of the 
Exchange Building. It has been able to reduce its expenses in the 
horse and mule division. Its administrative expenses have in- 
creased substantially. 

33. Substantial increases have taken place in respondent’s fixed 
charges since 1937. These have increased from $191,532.40 to 
$309,871.45 in 1950. Included in respondent’s fixed charges, is 
an item of $63,538.73, representing depreciation in 1950. This is 
compared with $44,716.69 for this item in 1937. In the Basic 
Order it was found that $35,000 annually on account of depreci- 
ation should be covered into rates (see paragraph 177 of the 
Basic Order), and that $15,247.94 should be covered into rates 
on account of repairs. Reference has already been made to Ex- 
hibit 3, which shows the details of the 1950 repair account and 
to some of the highlights of the evidence in this respect. In so far 
as the depreciation account is concerned, it appears that, since 
1937, while the depreciation account has sometimes exceeded the 
$35,000 for this item allowed in the Basic Order, this has been 
more than offset by the fact that, during the entire period, re- 
spondent has consistently received revenues short of those suffi- 
cient to give it a fair return as contemplated by the Basic Order 
and by certain orders which modified the Basic Order. In any 
event, it appears from the record (R. 30-33) that the parties have 
stipulated that records in this as well as in other respects will be 
kept which will furnish the basis for any future action which may 
be necessary or appropriate to adjust respondent’s rates and 
charges. (R. 32-33). 


34. The following table is prepared from the data contained in 
Exhibit 1, as explained in the testimony of Witness Pexton, and 
it contains in summary form an analysis of respondent’s ex- 
penses in 1950 as compared with those incurred by respondent 
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in 1937, some of the highlights of which have been discussed 
herein: 


Expenses 


1950 ‘ 1937 
Operating Costs $ 514,908.82 $197,190.84 
Feed Costs 430,590.86 170,764.88 
(Hay $338,478.25) $ (145,140.80) 
(Grain 55,271.99) ( 18,209.53) 
(Bedding 36,840.62) ( 7,414.55) 
Repairs 61,631.83 19,232.26 
Traffic Expense 42,265.74 34,108.38 
Blacksmith Shop 5,400.73 4,578.78 
Branding 10,374.97 4,381.09 
Dipping 2,517.68 2,226.18 
Exchange Building 46,877.58 21,920.80 
H & M Division 2,180.10 6,356.56 
Administrative 26,358.95 18,372.47 
Fixed Charges 309,871.45 191,532.40 
(Depreciation 63,538.73) 
(Insurance 9,382.53) 
(Int. on Bonds 30,350.08) 
(Taxes, R & P 53,332.55) 
(Taxes, Income 122,311.20) 
(Taxes, Payroll 30,248.13) 
(Taxes Corp. 15.00) —_— 
(Bond Expense 697.23) 2,149.80) 
Sales Tax on Assets 697.23 
Deductions from Income 485.66 


TOTAL EXPENSES $1,454,161.60 $670,802.62 


The following table, derived from page 2 of Exhibit 1, reveals the 
details of the “Operating Costs” item shown in the preceding 


table: 
Operating Costs 


1950 1937 
Yard Labor $332,823.76 $102,261.00 
(Used & Useful) 
Cleaning : 30,647.70 16,162.81 
Yard Expense 11,577.83 3,411.17 
Water 21,084.68 11,012.99 
Horse Barns 14,726.66 6,058.22 
O & M Payrolls 71,229.28 39,443.78 
All Others 32,818.91 18,840.87 


TOTAL $514,908.88 $197,190.84 


35. As stated in paragraph 157 of the Basic Order, in addition 
to producing a fair return upon the fair value of respondent’s 
used and useful property, a reasonable schedule of rates and 
charges should produce enough revenues to pay all reasonable 
stockyard operating expenses, including adequate provision for 
depreciation and taxes. Upon the basis of the entire record, it is 
now found that the amount to be covered into rates as reasonable 
stockyard operating expenses to be charged by respondent is the 





1937 
17,190.84 
0,764.88 


9,232.26 
4,108.38 
4,573.78 
4,381.09 
2,226.13 
1,920.80 
6,356.56 
8,372.47 
1,532.40 
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amount of expenses incurred by respondent during the year 1950, 
as set forth in the first table in the paragraph 34 hereof, or a 
total of $1,454,161.60. This amount, together with the reasonable 
rate of return of $225,649, to which respondent has heretofore in 
this Order been found to be entitled, or a total of $1,679,810.60, 
is found to be the amount of reasonable expenses to be covered 
into rates to be charged by respondent. Paragraphs 157-182, 
inclusive, of the Basic Order are modified to reflect the findings 
herein made. 


Volume of Business Reasonably to be Expected 


36. Paragraphs 183-208, inclusive, of the Basic Order contain 
findings and conclusions respecting the volume of business reason- 
ably to be expected by respondent. In making such findings and 
conclusions it was, of course, necessary to look to the future as it 
appeared in 1937. The record of the hearing of July 11, 1951, 
reveals that substantial changes have been made in respect to 
respondent’s business during the intervening years since 1937, 
which were not anticipated at that time. Witness Pexton testified 
as to some of these changes. It is important to consider what the 
record reveals to have occurred in this connection, as well as that 


which is likely to occur, because the volume of business reasonably 
to be expected by respondent is material in arriving at a schedule 
of rates which will produce an amount of revenue sufficient to 
meet all of the costs, expenses, and return to which respondent 
is herein found to be entitled. 


37. Witness Pexton gave testimony with respect to changes 
which have taken place and which are likely to take place in the 
volume of respondent’s livestock receipts. He called attention to 
the increase in truck receipts which have occurred since 1937, a 
change which has been characteristic throughout the livestock 
industry. Immediately following is a statement of respondent’s 
total receipts of each species for the years 1937 and 1950: 


Total Receipts 


Cattle Calves Hogs Sheep 
1937 588,506 84,606 320,960 3,098,234 
1950 871,873 106,843 1,091,886 1,879,997 
Increase 283,367 22,231 770,926 
Decrease 1,218,237 


There has been an increase in cattle, calf and hog receipts and a 
very large decrease in sheep receipts. The following table shows 
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the amounts of livestock arriving by truck in 1950 as compared 
with 1937: 









Truck Receipts 


Cattle G% Calves % Hogs %. Sheep % 
1937 167,950 (28) 49,402 (58) 211,823 (66) 133,115 ( 4) 
1950 594,377 (68) 56,535 (53) 548,050 (54) 745,368 ( 40) 


Increase: 
426,427 (254) 














7,183 (14) 331,277 (156) 612,253 (460) 








The differences between the totals and truck receipts in the above 
two tables is the rail receipts. One of the factors which appears 
to have been responsible for the increase in truck receipts at 
respondent’s stockyards has been the construction of cattle truck 
chutes on newly acquired land at which docks and pens have been 
constructed, and a viaduct constructed over the Burlington Rail- 
road main line. 


38. Rail arrivals and shipments at respondent’s stockyards 
continue in sizeable volume. Respondent also continues to handle 
a substantial amount of through business stopped for feed, water, 
and rest under the 36 hour law, there being no rail facilities 
adjacent to Denver as is the case at the Missouri markets, 
Chicago, and other central markets. 


39. The direct buying of fat lambs in the territory adjacent 
to respondent’s stockyards has also become a rather common 
practice. Also, country sales of feeder cattle are increasing. Here, 
too, the rise of community and special feeder auctions is a factor 

_ to be taken into consideration in evaluating the future volume of 
respondent’s business. All of these practices tend to decrease the 
volume of business at central terminal markets such as at Denver. 


40. Witness Pexton testified that unless regulations of the 
Office of Price Stabilization drastically affect respondent’s busi- 
ness, respondent did not anticipate much change in cattle receipts 
in the near future, either upward or downward (R. 41-42). In 
this connection, Witness Pexton stated that the Bureau of Agri- 
cultural Economics has advised that there would be marketed at 
the Denver Stockyards during 1951 about the same number of 
cattle as in 1950. For the first six months of 1951, respondent’s 
cattle and calf sales were 338,506 head, compared to 335,170 head 
in 1950. Witness Pexton stated that, according to the Bureau of 
Agricultural Economics, there should be marketed at the Denver 
yards during 1951 about one percent more calves, 4 percent more 
hogs, but 13 percent less sheep. We have already pointed out the 
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total number of cattle and calves marketed at Denver during the 
first six months of 1951. According to Witness Pexton, during the 
first six months of 1951, 333,463 hogs were sold compared to 
323,073 head in 1950. In the case of sheep, the number of head 
producing yardage during the first six months of 1951 was 
259,763 compared to 370,153 during a like period last year, or a 
decrease of 110,480 head, or 29.8 percent. As previously indicated, 
according to the Bureau of Agricultural Economics, a 13 percent 
decline in sheep is forecast for 1951 for the respondent. If the 
predictions of the Bureau of Agricultural Economics are borne 
out, respondent’s volume in 1951 will not be as great as in 1950, 
especially in view of the prospective loss in sheep receipts. 


41. Upon the basis of all of the evidence, including matters of 
which official notice was taken at the hearing on July 11, 1951, 
it is found that the number of cattle marketed at the Denver 
Stockyards during 1950 should be used as a rate factor in arriving 
at reasonable rates to be prescribed for the rendition of services 
for which are charged by respondent’s rates, the reasonableness 
of which are determined herein. It is further found that about 
one percent more calves than were marketed at respondent’s stock- 
yard during 1950, 4 percent more hogs than were so marketed 
during 1950, and 13 percent less sheep than were so marketed 
during 1950 should be used as rate factors in arriving at reason- 
able rates to be prescribed herein. 


42. In the findings in the preceding paragraph as to the number 
of each species to be used as rate factors, no prediction is made 
as to the exact number of head of each species of livestock which 
respondent will receive in any particular year. The finding con- 
stitutes the number of head of each species around which respond- 
ent’s revenue producing business will tend to fluctuate during 
the years immediately following the date of this order. 


43. In arriving at a schedule of rates which will produce the 
over-all amount of revenue to which respondent is herein found 
to be entitled, namely, $1,679,810.60, consideration is given by us 
to certain special stockyard services which respondent renders, 
the charges for some of which are not set forth in its tariff 
schedules. Nevertheless, the income derived by respondent from 
rendering these special services, such as the rental of the Ex- 
change Building, constitutes a portion of its revenues available 
for paying all of its reasonable operating expenses and a fair 
return upon the fair value of its property. This has been taken 
into consideration in arriving at the schedule of rates hereinafter 
prescribed. 
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44, Paragraphs 183-208, inclusive, of the Basic Order are 
modified to reflect the findings herein made. 


Unreasonableness of Rates Prescribed in Basic Order and 
Supplemental Orders (Except Those Currently in Effect) 

45. The amount of money hereinbefore found to be necessary 
to pay all of respondent’s operating expenses and a reasonable 
return on the fair value of its property found to be used and 
useful is $1,679,810.60. A reasonable schedule of rates should 
produce this amount of gross revenue. In his opening statement 
at the hearing on July 11, 1951, Counsel for the Livestock Branch 
stated, in pertinent part, that “A study of the testimony to be 
introduced today has convinced the parties that new findings of 
fact reflecting the current values attributable to respondent’s 
property, used and useful at this time, will establish a rate base 
sufficiently high to warrant findings to the effect that the rates 
provided for in the 1937 Order and subsequent orders, except 
those currently in effect, are presently unreasonable. Accordingly, 
no proof will be directed specifically to the present unreasonable- 
ness of rates prescribed for periods of time now past” (R. 7). It 
is abundantly clear that the rates prescribed in the Basic Order 
and those prescribed by subsequent orders modifying the Basic 
Order, except those rates currently in effect, namely, the rates 
set forth in respondent’s Tariff No. 11 and Supplements Nos. 6 
and 8 to Tariff No. 11, of which official notice is taken, are 
presently unreasonable and, it is, accordingly so found. 


46. Respondent is presently operating under Tariff No. 11 and 
Supplements 6 and 8 thereto, pursuant to temporary or interim 
orders modifying the Basic Order of 1937. In its petition of 
June 12, 1951, respondent did not seek to be permitted to change 
the rates which are currently in effect. Respondent did ask that 
its current rates and charges be found to to reasonable and be 
prescribed for the future. At the hearing of July 11, 1951, Witness 
Zelinski testified that, in his opinion, respondent’s current rates 
and charges were reasonable (R. 75). Accordingly, hereinafter 
appear findings with respect to a reasonable and non-discrimina- 
tory schedule of rates and charges which respondent should 
assess for its services and the use of its facilities, and respondent 
is ordered not to charge more or less than the rates and charges 
so found to be reasonable and non-discriminatory. The schedule 
of reasonable and non-discriminatory rates and charges herein- 
after prescribed for respondent is the same schedule as that set 
forth in Respondent’s Tariff No. 11, and Supplements 6 and 8 
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thereto. The net effect of the procedure adopted is that Respond- 
ent’s current schedule of rates and charges are continued in effect. 






47. Instead of the rates set forth in paragraph 210 of the 
Basic Order, it is found that the rates set forth in the order 
hereinafter prescribed are reasonable and non-discriminatory, 
and are the rates and charges which respondent should assess 


for its services and the use of its facilities. 


ORDER 


It is hereby ordered as follows: 








(1) Respondent shall not publish, demand, or collect any rate 
or charge for the furnishing of stockyard services more or less 


than rates and charges hereinafter prescribed. 


(2) The rates and charges for stockyard services prescribed 


herein are as follows: 
SECTION 1 
YARDAGE CHARGES: 







Yardage charges are as shown below, and will be assessed 
against and collected from the person, firm, or corporation sell- 
ing, receiving, or handling the livestock at The Denver Union 


Stock Yards, subject to the exceptions below: 


(1) On livestock received and sold at these yards, also including 


livestock resold through commission firms. 


(2) On livestock sold or contracted in the country to weigh 


and/or deliver at these yards. 


(3) On livestock consigned direct to packers and slaughterers. 


ARRIVING BY RAIL, ON HOOF, OR RESOLD THRU COM- 


MISSION FIRMS: 
Cattic tencant Belle) «4.220.256.5000. 
Bulls (except Purebred) ............... 
Calves (under one year old or 400 lIbs.)___ 
ai cet iarigt dhceats ctees dhd e ae e 
RN I ais dc snintes nde nena eaiiniinialdeas 
I CR I isis msc seciidaicettbiela nhainlacdd 


head 


per head 


head 


per head 


head 
head 
head 
head 
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ARRIVING BY VEHICLE OTHER THAN RAIL: 
Cattle (except bulls) $ .72 per head 
Bulls (except Purebred) 1.07 per head 
Calves (under one year old or 400 lbs.) --- .47 per head 
Hogs .26 per head 
Sheep or Goats .16 per head 
Purebread Bulls 1.50 per head 
Direct Hogs 18 per head 
RESOLD AND/OR REWEIGHED FOR PURPOSES OF SALE 
- EXCEPT THRU COMMISSION FIRMS: 
.15 per head 
Calves (under one year old or 400 lbs.)-_-_ .10 per head 
Hogs .06 per head 
Sheep or Goats .03 per head 
Horses or Mules .35 per head 


Purebred Bulls 1.00 per head 


RESOLD AND/OR REWEIGHED, OTHER THAN THRU A 
COMMISSION FIRM, OR SHIPMENT OFF THE MARKET: 
$ .08 per head 


Calves (under one year old or 400 lbs.)_-_ .04 per head 


.03 per head 
.01 per head 


SUBJECT TO EXCEPTIONS HEREINAFTER STIPULATED: 
4, On livestock consigned to the Denver market and offered 
for sale, but forwarded unsold to another market or to the 
country, the yardage charge will be waived, unless offered 
for sale by auction in which event full yardage will apply. 

. On through shipments handled for the railroads and not 
sold, the yardage charge will be waived. (See Section 3 for 
yarding charge.) 

. Cattle and sheep purchased by contract for a specified con- 
signee at point of origin, and moving on through billing 
to points beyond Denver, may be stopped at Denver to be 
weighed, classified, sorted, inspected, delivered, tagged, 
faced, crotched, and/or diverted for a charge of $7.50 per 
car or per truck in lieu of yardage. In the event the ship- 
ment, or a part of it, is sold on the Denver market, the 
regular yardage charge will apply on that portion sold. 
If the shipment moves out of Denver to a consignee other 
than that shown on the original contract, full yardage 
charges will apply. (See Note). 


Note: This provision is subject to cancellation on one days’ notice. 
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SECTION 2 











FEED, BEDDING, Etc. (See Note) 
Prairie or alfalfa hay on fence ___------------ $2.10 per cwt. 
Prairie or alfalfa hay fed out _.-.------------ 2.20 per cwt. 
a a a a lt 2.25 per bu. 
measure 





1.00 per bale 





Bedding (1) 
Misc. Feed, Current Market Price FOB Stock 
Yards, plus 






.50 per cwt. 









When feed other than the above is desired, it will be furnished, 
if obtainable, by special arrangement. 

When livestock is fed or bedded or watered in cars, a charge 
of $1.00 per deck will be made in addition to the regular charge 
for feed or other material used. 

When empty stock or box cars are bedded with hay or straw, a 
charge of 55¢ per deck will be made in addition to the charge for 
hay or straw used. 

(1) Hay may be furnished at the discretion of the Stock Yard 
Co. The selling price of feed, bedding, etc., at the Denver Union 
Stock Yards shall be as follows: 


Hay (on fence), Current market price, 



















FOR Steck Yards, plus ............... $ .50 per cwt. 
Hay (fed), Current market price, 

FOR Steck Yards, plus .......4...~.... .60 per cwt. 
Misc. Feed, Current market price, 

Pow oe Tarek, Oe Wu... sn ns .50 per cwt. 
Corn, Current Market price, 

FOS Steck Yards, plus ............... 45 per bu. 









Bedding, Current market price, 


FOB Stock Yards, plus .40 per bale 









The charges on hay, corn and miscellaneous feed and bedding 
shall be divisible by five and the Company shall amend its charges 
whenever the margin between the cost and the sale price varies 
five cents from the margin of profits set forth above. When feed 
other than that set forth above is desired, it will be furnished, if 
obtainable, by special arrangement. 








NOTE: Applies only on market business; see Section 3 for feed 
charges on transit business. 
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SECTION 3 


YARDING CHARGES AND FEED CHARGES FOR TRANSIT 
BUSINESS: 

On transit livestock, not offered for sale, stopped at the Denver 
Union Stock Yards for feed, water and rest, or for other reasons, 
a yarding charge, as indicated below, will be made to cover the 
movement of the livestock to and from the railroad and/or truck 
chute pens; such yarding charge to be in addition to the selling 
price of the feed as hereinafter set forth; and to the service charge 
otherwise provided for in tariffs of The Denver Union Stock Yard 
“Company: 


Cattle, calves, horses and sheep $1.60 per deck 
1.00 per deck 


On through shipments of livestock, stopped at the Denver Union 
Stock Yards but not offered for sale, received by other than rail 
and reshipped by rail; or received by rail and reshipped by other 
than rail; or received and reshipped by other than rail, a charge 
as indicated below will be made for the service required and for 
the use of facilities; such charge to be in addition to any regular 
applicable charge otherwise provided for in tariffs of The Denver 


Union Stock Yard Company. 


Cattle, calves, horses, sheep and hogs $4.00 per car* 


FEED CHARGES: 

On through transit shipments of livestock, not offered for sale, 
stopped at Denver at the request of the shipper or by the rail- 
roads, in order to comply with the twenty-eight hour law, or for 
other reasons, the amounts of feed ordered fed per car at one 
time will be charged for as follows: 


400 Ibs. (prairie or alfalfa hay) $2.20 per cwt. 
300 Ibs. (prairie or alfalfa hay) 2.35 per cwt. 
200 Ibs. (prairie or alfalfa hay) 2.50 per cwt. 
Corn (Fed out or put in cars) 4 bushels or over 

per deck 2.40 per bu. 
Corn (Fed out or put in cars) under 4 bushels 

per deck 2.50 per bu. 


The selling price of feed at the Denver Union Stock Yards 
applying on traffic moving under Section 3 of this tariff shall be 
as follows: 


* Under this item, 30 cattle, or 60 calves, or 100 hogs, or 217 sheep, or 
fraction thereof, constitute a car. 
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400 lbs. hay fed, Current market price 
FOB Stock Yards, plus 
300 lbs. hay fed, Current market price 
FOS Stock Tards, pies: .............~.. 
200 lbs. hay fed, Current market price 
FOB Stock Yards, plus 
Corn, for 4 bushels or over per deck, Current 
market price FOB Stock Yards, plus ~--- 
Corn, under 4 bushels per deck, Current market 
price FOB Stock Yards, plus 


SECTION 4 


BRANDING, MARKING, CASTRATING, TIPPING, DEHORN- 
ING, Etc. 
Branding: 


Each Additional Iron 
Dehorning or Tipping: 
er I ic alte a under .20 per 
Bulls or Stags .55 per head 
Castration .50 per head 
(SEE NOTE) 


Ear Cropping .05 per head 
Wattling .05 per head 


Two cents per head each way additional will be charged for 
handling cattle to or from pens in the 100 to 2500 series, in- 
clusive. To and from cattle pens numbered above 2500 series, no 
additional charge will be made. 

This Company will not be responsible for any loss or damage 
incident to branding, marking, castrating, tipping, dehorning, 
etc., unless insured with the Company. The Company will insure 
any kind of live stock against death for one per cent of the 
declared value in addition to the above charges. In the event 
insurance is desired, declaration of value and desire of insurance 
must be made when order is placed. 


NOTE: The Denver Union Stock Yard Company or any of its 
employees will not perform the service of castration on 
any livestock. Veterinarians are available at most times 
at the Denver Union Stock Yards and arrangements can 
be made with them for castration at their usual fees for 
such service. The Denver Union Stock Yard Company 
will not assume any liability of any kind whatsoever in 
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obtaining the services of a veterinarian if such request 
is made on the Stock Yard Company to obtain such party 
acting on behalf of shipper. Contract for the performance 
of the work will be solely between the owner of the 
livestock and the veterinarian, and the Denver Union 
Stock Yard Company will charge only for the use of 
facilities, as set forth in this item. 










SECTION 5 
_ DIPPING CHARGES: 


Dipping charges will be as follows: 
Cows, steers and heifers__40c per head__Min. $30.00 per lot 









cata a 30c per head__ Min. $30.00 per lot 
a ai i il ae 75c per head__Min. $30.00 per lot 
i a ad 7c per head__ Min. $30.00 per lot 
I a tf 8c per head__ Min. $30.00 per lot 
ON ae cit ae 11c per head__ Min. $30.00 per lot 
a ee 11c per head__Min. $30.00 per lot 





This Company will not be responsible for any loss or damage 
incident to dipping, unless insured with the Company. The Com- 
pany will insure any kind of live stock against death for one 
per cent of the declared value in addition to dipping charge. In 
the event insurance is desired, declaration of value and desire of 
insurance must be made when dipping order is placed. 

All dipping is subject to the supervision and regulations of the 
Bureau of Animal Industry of the U. S. Department of Agri- 
culture. 














SECTION 6 


DISINFECTING CHARGES: 

Whenever the Bureau of Animal Industry or other govern- 
mental authority deems it necessary to disinfect any portion of 
this Company’s yards, occasioned by the movement of infected 
stock, the following will be collected from owner of such infected 










stock: 
I SN ONE ooo icici tencnnin $5.00 each 
a 8.00 each 
I ciate alithiabhichdlicnd piste deasenthubiabaies 5.00 each 
I siti chia iaillaicnl Soest hinchciseibapatiiiatahied Same proportion as pens 
Disinfecting Stock Cars _..__--_-_--. 5.00 per car 





Disinfecting Stock Trucks 
iii sie sachet 5.00 per truck 
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juest 
arty SECTION 7 
ance IMMUNIZATION AND VACCINATION: 




















at | Use of Facilities Only: 
e of Where facilities are used exclusively for vaccination of cattle 
5c per head will be charged. 

Facilities for vaccinating and immunizing swine are leased to 
private parties, but reasonable rates must be charged by them 
for this work. 

The work of temperaturing and vaccinating swine is done 
under the supervision and regulations of the Bureau of Animal 

r lot Industry, United States Department of Agriculture. 

- lot The vaccination of cattle is done by private agencies. 

- lot 

- lot SECTION 8 

- lot SPECIAL SALES: 

lot This Company maintains special stables and pavilions for sales 
lot of pure bred live stock. 







The use of such facilities and all services in connection there- 
with will be charged for under special agreement. 








SECTION 9 


BOARDING AND STABLING CHARGES: 


Draft Horses Owner must call for and deliver_$30. per mo. 
Saddle Horses ( all horses at Company Barn____ 30. per mo. 
RIN TRIN isch esitsis shcenttianctecelihcnbicanisiend ieee hacked 50c each 












Above charges include feeding of grain and hay, watering, 
bedding, cleaning, saddling and/or harnessing. 


Milch cows and saddle or other horses kept in cattle, sheep 












a and/or hog yards and not in regular movement through 
I ii ecieas Uisiie aici orale alaa tackle ae aca $ .50 per day 
ed 
od 10.00 per mo. 
SECTION 10 
Weights will be furnished as a basis for freight charges on 
request of the Western Weighing and Inspection Bureau or Rail- 
roads or trucks for a charge of $1.50 per draft. 
1s 






SECTION 11 






MISCELLANEOUS: 
Use of facilities and water for cleaning and 
I I io acini eeiiebiceteeiik et $ .50 each 
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Delivering cattle and calves from truck unload- 


ing chutes to sales division 
Delivering sheep and hogs from truck unload- 
ing chutes to sales division 


.06 per head 


.01 per head 


Special arrangements may be made for water troughs and feed 
troughs, papering cars, partitions in cars, double decking cars, 
drayage, tying bulls, and other services not covered by tariff. 


(3) Respondent shall keep such books and records as will fully 
and correctly disclose all transactions in its business, including, 
among other things, the following: 

(a) A separate record of each class of property, such as 
land, structures, yard equipment, furniture and fixtures, auto- 
mobiles, and miscellaneous assets, in which there shall be shown 
the opening balances, in accordance with the findings made in 
connection with this order, the additions thereto on a cost basis, 
the retirements therefrom, and the details of any adjustments 
therein, with appropriate subsidiary records to support all en- 
tries, and a depreciation account showing each unit or class of 
structural property and the rate of depreciation applied; 

(b) A repair account maintained in such detail as to show 
the cost of repairs made to each unit of property, and separated 
as between repairs to used and useful and not used and useful 
property ; and 

(c) Income and expense accounts showing expenses incident 
to each of the various activities from which revenue is derived, 
and classifying such expenses as between used and useful and not 
used and useful functions. 

This order shall become effective September 18, 1951. 

A copy hereof shall be served upon each of the parties by 
registered mail or in person. 


(No. 2873) 


In re MARKET AGENCIES at the NEW ORLEANS STOCK YARDS. 
P&S Doc. No. 534. Decided August 23, 1951. 


Increase in Rates and Charges 


Petition for increase in rates and charges granted inasmuch as parties are 
agreed and no objection filed by member of the public. 


Mr. John L. Currin for Production and Marketing Administration. Mr. W. T. 
Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 9, 1951 (10 A.D. 335), authorizing respondents to file and 
put into effect a Tariff No. 8. 

On July 2, 1951, respondents filed a petition requesting author- 
ity to file and put into effect a proposed Amendment No. II to 
Tariff No. 8, copy of which is attached to the petition. By tele- 
gram filed on July 3, 1951, respondents amended the petition. 

Notice of the filing of this petition and its contents, as amended, 
was published in the Federal Register on July 31, 1951 (16 F.R. 
7461). This notice which set out in detail all of the charges peti- 
tioned for provided opportunity for any interested person to 
indicate a desire to be heard in the matter. No objection to the 
action has been received by the Hearing Clerk. 

On August 20, 1951, the attorney for the Livestock Branch filed 
an answer recommending that an order be issued authorizing the 
filing and putting into effect of a supplement to respondents’ 
existing schedule of rates and charges embodying the charges set 
out in the proposed Amendment No. II to Tariff No. 8 attached to 
the petition, conditioned upon agreement by the respondents to 
continue to furnish certain information with respect to their 
operations. The answer recommended that the order to be issued 
be in effect until the expiration of the order issued on March 9, 
1951 (10 A.D. 335). 

Inasmuch as the parties are agreed and no objection has been 
filed, the petition, as amended, is granted and respondents are 
authorized to file a supplement to their existing schedule of rates 
and charges embodying the charges set out in the proposed 
Amendment No. II to Tariff No. 8 attached to the petition. Re- 
spondents shall continue to furnish the information with respect 
to revenue, expense, financial condition, etc., required by the order 
dated March 14, 1950 and continued by the order dated March 9, 
1951. 

The respondents who must comply with this order on its effec- 
tive date wish to have it become effective as soon as possible. All 
interested persons have had an opportunity to be heard on the 
proposal for higher charges by respondents. The Packers and 
Stockyards Act provides that no order of this nature shall become 
effective in less than 5 days after its date of signature. Undue 
delay in making this order effective may adversely affect market- 
ing conditions. Accordingly, good cause is found for making it 
effective in less than 30 days. 
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This order shall become effective on the sixth day after its date 
of signature and remain in effect until the expiration of the order 
issued on March 9, 1951 unless changed by further order before 


that date. 
A copy hereof shall be served upon each of the parties by 
registered mail or in person. 


(No. 2874) 


In re MARKET AGENCIES at UNION STOCK YARDS, Denver, Col- 
orado. P&S Doc. No. 435. Decided August 23, 1951. 


Increase in Rates and Charges 


Inasmuch as the parties are agreed and no objection has been filed other 
than as noted in the decision, respondents’ are authorized to file a new 
and higher rate schedule as set forth herein. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Lynn 
S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
June 12, 1950 (9 A.D. 703) which prescribed their schedule of 
rates and charges for the period beginning July 1, 1950 and 
ending September 30, 1951. 

On June 13, 1951, respondents filed a Petition for Modification 
of Rates and Charges requesting authority to file and establish a 
new schedule of rates and definitions set forth in a proposed 
Tariff No. 14 attached to and made a part of the petition. Such 
petition was amended by telegram filed June 15, 1951. The 
amended petition also requests that respondents be permitted to 
continue to submit Profit and Loss Statements, Statements of 
Volume, and Reports of Salaries Paid on an annual basis provided 
and permitted by the order issued on June 12, 1950. 

Notice of the Petition for Modification of Rates and Charges 
filed on June 13, 1951, was published in the Federal Register on 
June 30, 1951 (16 F.R. 6392). This notice set out the rates in the 
proposed Tariff No. 14. Except as indicated below no objection 
to the action petitioned for was filed with the Hearing Clerk. 
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On August 20, 1951, the Livestock Branch filed an answer to 
respondents’ petition stating that it objects to certain of the rate 
increases provided for in the proposed Tariff No. 14, which is 
attached to respondents’ petition and made a part thereof. The 
Livestock Branch attached to and made a part of its answer a 
draft of a tariff providing for the increased rates petitioned for 
with certain modifications therein, and recommended that the 
filing of a schedule similar to the one attached to its answer be 
authorized. By supplemental answer filed on August 22, 1951, the 
Livestock Branch further recommended that assessing of the 
charges set forth in the tariff attached to its answer be authorized 
to and including September 1, 1952. By telegram filed on August 
17, 1951, A. Blakley, President of the Denver Livestock Exchange, 
acting on behalf of the respondents, requested that respondents’ 
petition “be modified to conform to agreement reached with the 
Livestock Branch covering rates to be recommended in their 
answer to be filed by them.” 

Inasmuch as the parties are agreed, the respondents are au- 
thorized to file a Tariff No. 14 to read as follows: 






















DENVER LIVE STOCK EXCHANGE 
Tariff No. 14 







ARTICLE 1 


Definitions 
CATTLE are animals of the bovine species weighed in drafts, 
the average weight of the animals in which is over 400 pounds. 

CALVES are animals of the bovine species weighed in drafts, 
the average weight of the animals in which is 400 pounds or under. 
BULLS are uncastrated male animals of the bovine species 
(except purebred or registered), weighed in drafts, the average 
weight of the animals in which is 600 pounds or over. 

HOGS are all swine, irrespective of weight. 

SHEEP are all animals of the bovine species and, for purposes 
of assessing charges in this tariff, include goats. 

A CONSIGNMENT for the purpose of assessing selling charges 
is all the livestock of one species (cattle, calves and bulls to be 
considered as separate species) belonging to one owner and de- 
livered to one market agency to be offered for sale at one time 
and sold by it. 

A PURCHASE ORDER for the purpose of assessing buying 
charges is all the livestock of one species (cattle, calves and bulls 
to be considered as separate species) bought at any time but 
shipped to or delivered to one person on one market day. 
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A DRAFT is all the animals in one consignment weighed as a 
single sales classification. 

A PERSON is an individual, a partnership, a corporation and/or 
an association of any such acting as a unit. 

NOTE: When single-deck cars are furnished in lieu of double- 
deck car or cars ordered, each two single-deck cars shall be con- 
sidered to be a double-deck car. 


ARTICLE 2 
Selling, Reselling and Buying Charges 


Section A 
Cattle: 
Consignments of one head and one head only $ 1.25 per head 
Consignments of more than one head: 
First 5 head in each consignment $ 1.05 per head 
Next 10 head in each consignment $ 1.00 per head 
Each head over 15 in each consignment $ .95 per head 
NOTE: Maximum charges on a consignment of cattle arriving by rail shall 
not exceed an amount equal to $32.00 multiplied by the number of 
cars in which the consignment arrives at the market. 


Section B 
Calves: 
Consignments of one head and one head only $ .70 per head 
Consignments of more than one head: 
First 5 head in each consignment $ .60 per head 
Next 10 head in each consignment $ .55 per head 
Each head over 15 in each consignment $ .45 per head 


NOTE: Maximum charges on a consignment of calves arriving by rail shall 
not exceed an amount equal to $32.00 multiplied by the number of 
single-deck cars in which the consignment arrives plus $42.00 multi- 
plied by the number of double-deck cars in which the consignment 
arrives at the market. 


Section C 


Bulls: 
Sold for slaughter or as feeders, irrespective 
of the mode of arrival or departure $ 1.75 per head 


Section D 
Hogs :—Irrespective of the mode of arrival or 
departure: 
Consignments of one head and one head only $ .55 per head 
Consignments of more than one head: 
First 10 head in each consignment $ .43 per head 
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.38 per head 
.28 per head 


Next 15 head in each consignment 
Each head over 25 in each consignment 





RR 









Section E 





Sheep: 






Consignments of one head and one head only $ _ .50 per head 
Consignments of more than one head: 
First 10 head in each 250 head in each 
consignment $ .35 per head 
Next 50 head in each 250 head in each 
consignment $ .20 per head 
Next 60 head in each 250 head in each 
consignment $ .12 per head 
Next 130 head in each 250 head in each 
consignment $ .08 per head 





NOTE: Maximum charges on any consignment of sheep arriving by rail 
shall not exceed an amount equal to $21.00 multiplied by the num- 
ber of single-deck cars plus $32.00 multiplied by the number of 

double-deck cars in which the consignment arrives at the market. 








Section F 





Dairy and Breeding Animals: 








Purebred or registered bulls $ 8.00 per head 
Purebred or registered cows or heifers $ 6.00 per head 
Milk cows with or without calf at side $ 1.75 per head 
Rams for breeding purposes $ 1.25 per head 
Ewes for breeding purposes (one year and 

over) $ 1.00 per head 







Section G 

On all carloads of livestock that are put through the auction 
sales ring during Stock Show Week, one and only one regular 
selling commission shall be charged by the market agency, pro- 
vided the carload is of the same ownership and same identity. 









Section H 

Any sale of livestock made at the auction sales ring during 
Stock Show Week shall be contingent and not final until the buyer 
of said livestock has made satisfactory settlement or arrange- 
ments with the market agency handling the said livestock. But 
in the event that the market agency has issued release or releases 
to the buyer of the livestock then all liability for payment of said 
livestock to the owner or owners must be assumed and made by 
the market agency. 
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ARTICLE 3 
Extra Service Charges 


The following Extra Service Charges are applicable to all 
species: 
Section A 
When a buyer who has purchased livestock from a commission 
firm requests any service and/or assistance, and/or elects to have 
the firm place billing order or orders and service is actually 
rendered, one-fourth of the regular buying commission shall be 
‘ charged for such service. This service charge shall not be as- 
sessed to purchasers of registered or purebred cattle bought for 
breeding purposes during the week of the Stock Show, or when 
regular buying commission is charged. 


Section B 


When livestock bought from other firms by the purchaser him- 
self is paid for and/or picked up and/or billed out or any other 
assistance is rendered in the purchase of the stock, one-half the 
regular buying commission shall be charged to the buyer. 


Section C 


For each additional weight draft over 3, on account of sales 
classification (not to exceed $3.00 on any one owner) $ .25 
No extra draft charges shall be made on a Purchase Order. 

For each additional check, each additional account of sales, each 
proceeds deposited or bank credit, over 2 $ .05 


Section D 


When Buys are made to complete a Purchase Order from more 
than two agencies and/or dealers, a charge of 50¢ shall be made 
for each additional agency and/or dealer in excess of two. 


Section E 


On all livestock passing through the sales ring of the Denver 
Union Stockyards at the Feeder Auction Sales there shall be 
collected in addition to the regular selling commission the follow- 
ing auctioneer’s Fee: 

Cattle or calves $ .50 for each head 

Cattle or calves $ 5.00 for each carload 

(Lots of ten head or more to be assessed at the carload rate) 

Any number of head of cattle in excess of 35 head arriving 

other than by rail an additional auctioneer’s fee of 15¢ per head 

shall be charged. 
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Any number of head of calves in excess of 60 head arriving 
other than by rail an additional auctioneer’s fee of 10¢ per 
head shall be charged. 

For the purpose of the auctioneer’s fee a maximum of 35 head 
of cattle shall be considered a carload. 

For the purpose of the auctioneer’s fee a maximum of 60 head 
of calves shall be considered a carload. 

The definition of cattle and calves as set forth under Article I 
shall be applicable at these feeder auction sales. 

The rate of auctioneer’s fees set forth above shall be applicable 
only to auction sales of feeder cattle or calves held other than 
during Stock Show Week. 

The rates provided by the foregoing tariff will produce the 
same or lower per head revenues by species than the rates in the 
original petition, notice of which was published on June 30, 1951. 
In view of the foregoing, it is found that further notice and 
public procedure on this order are unnecessary. 

The respondents shall continue to submit Profit and Loss State- 
ments, Statements of Volume, and Reports of Salaries Paid on 
an annual basis as required by the order issued on June 12, 1950. 

The respondents who must prepare for and be ready to comply 
with the provisions of this order on its effective date wish to have 
it become effective as soon as possible. All interested persons have 
been afforded a period of 15 days during which to be heard on 
the original petition for rates which would produce the same or 
higher average per head revenues by species. The Packers and 
Stockyards Act provides that no order of this nature shall become 
effective in less than five days after the date thereof. Any undue 
delay in making this order effective may adversely affect market- 
ing conditions. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and shall continue in effect to and including Septem- 
ber 1, 1952, unless changed by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 






































(No. 2875) 


MARKET PRODUCE COMPANY v. M.G.S. TOMATO DISTRIBUTORS, INC. 
PACA Doc. No. 5307. Decided August 1, 1951. 






Failure to Deliver 


Where it is shown that the parties entered into a contract for the sale of 
a truckload of tomatoes by respondent to complainant, but that prior 
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to the agreed date for delivery respondent made other disposition of 
the tomatoes without complainant’s knowledge, consent, or authoriza- 
tion, held, respondent’s failure to deliver constitutes a violation of the 
act, for which reparation, with interest, should be awarded complainant, 


Damages—Loss of Profits 


Where resales were made by a purchaser subsequent to the date of the 
contract in controversy, held, loss of profits was not within the contem- 
plation of the parties and is not recoverable. 


Damages—Special Circumstances—Trucking Expenses 


Where, as was contemplated by the contract, the purchaser sent his truck 
from Richmond, Virginia, to Ft. Pierce, Florida, to pick up a truckload 
of tomatoes agreed to be delivered by respondent-seller, but the seller 
had previously made other disposition of the produce without com- 
plainant’s knowldge, consent, or authorization, held, complainant should 
be awarded reparation to cover the trucking expenses incurred. 


Measure of General Damages under Law of State of Florida 


Where the breach of contract consists of a failure of the seller to deliver 
the goods, the measure of damages is ordinarily the difference between 
the contract price and the market price of the goods at the time and 
place of delivery. 


Agriculture Decisions Followed 


C. & S. Produce Company v. L. N. Coxe, 8 A.D. 615; C. Basil Company v. 
The S. A. Gerrard Company, 10 A.D. 77, and Order Dismissing Petition 
for Reconsideration signed June 29, 1951, 10 A.D. 901. 


Mr. T. B. Ellis, of Fort Pierce, Florida, and Mr. Melvin Wallinger, of 
Richmond, Virginia, for complainant. Mr. Ralph B. Wilson, of Fort 
Pierce, Florida, and Mr. Ned Stein, of Philadelphia, Pennsylvania, for 
respondent. Mr. Cleve W. Allen, Presiding Officer. 


‘Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed on February 1, 1950, complainant 
seeks reparation in the amount of $720.43, alleged to be the 
damages sustained as a result of respondent’s failure and refusal 
to deliver a quantity of tomatoes to complainant pursuant to an 
agreement between the parties. A copy of the formal complaint 
and a copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, were served by 
registered mail on respondent on February 28, 1950. A copy of 
the report of investigation was. served by registered mail upon 
complainant on February 27, 1950. 
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Respondent filed an answer to the complaint on March 3, 1950, 
in which it is admitted that the parties entered into the sales 
agreement as alleged by complainant. Respondent contends, how- 
ever, that the tomatoes which were the subject of the sale were 
ripening very rapidly and could not have lasted until the date 
specified for delivery to complainant and that, therefore, re- 
spondent disposed of the tomatoes elsewhere in order to protect 
complainant’s interest. Respondent alleges that on the date of 
delivery it offered to make delivery of a load of tomatoes at the 
same prices; and respondent denies it sold the tomatoes to another 
purchaser because of a sudden rise in the market. An oral hearing 
was requested. 

A formal hearing was held at Ft. Pierce, Florida, on January 
11, 1951. Both parties were represented by counsel. Complainant 
and an employee of complainant company appeared and testified 
for complainant. Meyer C. Heller, sales manager for respondent, 
and two other witnesses testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, John W. Martin, doing busi- 
ness as Market Produce Company, whose post office address is 
1806 East Franklin Street, Richmond, Virginia. 


2. Respondent is a corporation, M.G.S. Tomato Distributors, 
Inc., whose post office address is Ft. Pierce, Florida. At the time 
of the transaction involved herein respondent was licensed under 
the act. 


38. On or about Thursday, January 5, 1950, contemplating a 
shipment to be made in the course of interstate commerce, the 
parties entered into an oral contract for the sale by respondent 
to complainant of 100 field boxes of 6 x 6 tomatoes at $2 per box 
($200) and 128 field boxes of 6 x 7 tomatoes at $1.50 per box 
($192), or a total purchase price of $392, f.o.b. shipping point in 
the State of Florida. The contract was negotiated by John W. 
Martin, representing complainant, and Meyer C. Heller, Sales 
Manager, acting for respondent corporation. It was agreed that 
complainant, upon his return to Richmond, Virginia, would wire 
the purchase money to respondent by Western Union Telegraph; 
and that complainant would send his truck from Richmond, Vir- 
ginia, to pick up the tomatoes contracted for at respondent’s pack- 
ing house in Ft. Pierce, Florida, on Monday, January 9, 1950. 


4. On or about Saturday, January 7, 1950, complainant wired 
to respondent through Western Union Telegraph the sum of $392 
in payment for the tomatoes described in Finding 3 above. Re- 
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spondent did not call for the money and it was returned to com- 
plainant. 

5. On or about January 7, 1950, and without complainant's 
knowledge, consent or authorization, respondent sold and de- 
livered to a purchaser other than complainant the tomatoes which 
were the subject of the contract described in Finding 3 hereof. 
On or about January 9, 1950, complainant’s truck arrived at 
loading point in Ft. Pierce, Florida, from Richmond, Virginia. 
Because respondent had made other disposition of the tomatoes in 
question, complainant was compelled to have its truck returned 
to Richmond, Virginia, empty. 

6. The market value of tomatoes of the kind and quality of 
those sold to complainant was $3.50 to $4 per field box, at ship- 
ping point on January 9, 1950. This is $2 more per box than the 
contract prices agreed upon by the parties hereto. Expenses in- 
curred by complainant in sending its truck from Richmond, Vir- 
ginia, to Ft. Pierce, Florida, and return, amounted to $86.57. 


7. The formal complaint was filed on February 1, 1950, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The undisputed evidence of record shows that complainant was 
at shipping point, Ft. Pierce, Florida, on Thursday, January 5, 
1950, and that he personally negotiated the contract involved 
herein with Meyer C. Heller, sales manager for respondent cor- 
poration, providing for the sale of a truckload of tomatoes by 
respondent to complainant. There is no controversy as to the 
_ terms of the contract. It was also agreed that upon complainant’s 
return to Richmond, Virginia, he would wire money covering the 
purchase price of the tomatoes to respondent; and that complain- 
ant would send his truck on another trip from Richmond, Vir- 
ginia, to Florida to pick up the tomatoes on Monday, January 9, 
1950. Complainant testified that he personally inspected 35 crates 
of the shipment on January 5, and that the tomatoes were green. 
He further testified that the remainder of the load was to be 
“equal.” This is not denied by respondent. On or about January 
7, 1950, complainant wired the purchase money to respondent, but 
respondent did not call for the money and it was returned to 
complainant. The evidence also shows clearly that respondent sold 
the tomatoes in controversy to someone other than complainant 
on Saturday, January 7, 1950, without complainant’s knowledge, 
consent, or authorization. As a defense, respondent alleges that 
the tomatoes were from old vines and were ripening very rapidly; 
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that they therefore would not be suitable for shipment by Janu- 
ary 9, 1950, and were disposed of for the best interests of 
complainant. Complainant says there was a considerable advance 
in market prices immediately after his purchase of January 5, 
but respondent denies this was the reason for the sale of 
January 7. 

On the date of sale the tomatoes were being run through the 
grading machinery of the respondent, about 35 crates then being 
on the floor, and after the complainant left, the remainder of the 
lot sold to him was run Thursday night and Friday morning. 
Mr. Heller testified that on Saturday, January 7, “it just appeared 
it was definitely the wrong thing to do to hold the tomatoes until 
Monday for Martin’s truck, because they would definitely be 
hauled right to the dump.” He testified that on Saturday, when 
he ran the tomatoes through the grading machinery, almost three- 
quarters graded ripe and pink. 

Mr. A. B. Taylor, a witness for respondent, testified that he 
saw the tomatoes on Saturday, January 7, and that they were 
ripe; and that they would have held until Monday, but could not 
then have been hauled. He stated that “the valuation would have 
dropped half in the tomatoes.” 

Heller admitted that he was negligent, and that he should have 
called Martin and have told him what he had done, to perhaps 
prevent his sending the truck down. On Monday, when Martin’s 
truck driver arrived with the truck and was told that the tomatoes 
had been sold, he called Martin on the telephone and Heller talked 
with Martin. Heller testified that he told Martin that there were 
Nos. 2 available at about the same price, and that he offered to 
buy them at auction Monday night and not charge any brokerage 
on:the auction. However, there is no showing that the respondent 
tendered or offered delivery of the tomatoes purchased or of 
tomatoes of like quality at the contract price on the date and at 
the place of delivery. There is no evidence that tomatoes of the 
kind purchased by the complaint from the respondent were offered 
at auction at Ft. Pierce on Monday night at the contract price for 
the tomatoes to be delivered. 

The respondent did not make any warranty of the tomatoes 
at the time of sale, and did not represent that they were fit for 
any specific use or that they should be handled in any particular 
manner. Testifying about the tomatoes inspected by him the 
complainant states that they were green tomatoes and that they 
were all green. The testimony tends to show that the tomatoes run 
later, some picked on Friday, were the same kind. Martin’s testi- 
mony indicates that he is experienced in the produce business, 
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that he inspected and bought the tomatoes, and that he wired full 
payment therefor, as agreed. The complainant had the right to 
delivery of the tomatoes on January 9, and respondent had no 
obligation or authority to sell the tomatoes the preceding Satur. 
day. Complainant was not consulted as to respondent’s sale, and, 
in fact, did not learn of the sale until Monday, January 9, after 
his truck driver arrived at shipping point. Respondent’s conten- 
tion that disposition of the tomatoes to another person was made 
for the best interests of complainant is without legal merit. 

Complainant claims damages based upon the difference between 
the contract price of the tomatoes and resale prices on contracts 
negotiated by complainant with other dealers in Richmond. Also, 
complainant claims damages to cover the cost of sending his truck 
to Ft. Pierce, Florida, and return. Where the breach of contract 
consists of a failure of the seller to deliver the goods, the measure 
of damages is ordinarily the difference between the contract price 
and the market price of the goods at the time and place of 
delivery. Briggs v. Mann, 95 Fla. 31, 116 S. Rep. 2 (1928) ; and 
Rynveld et al. v. Dupuis, 39 F. 2d 399 (5th Cir. 1930). 

The complainant testified that on Monday, January 9, 1950, he 
talked with Mr. Heller over the telephone and asked him if there 
were any other tomatoes equal to those purchased that he could 
buy to load his truck, and that Heller stated that the only tomatoes 
coming in were on the market at auction and that they were 
bringing from $3.50 to $4.00 a field box, which were the same 
tomatoes bought the Thursday before for $1.50 to $2.00 a box. 
Heller did not question or deny this statement, and it appears that 
the difference between the contract price and the market value 
as fixed by Heller was $2.00 per box. 

Mr. Williams, manager of State Farmers Market at Ft. Pierce, 
Florida, testified from notes or memory relative to the average 
prices at which No. 2 tomatoes sold at auction during certain 
periods. No original records were produced and his testimony 
does not show the market value of the tomatoes purchased at the 
time and place of delivery. We find that complainant’s general 
damages amount to $2 per box on the 228 boxes contracted for, 
or $456. 

With respect to complainant’s claim for loss of profits, it ap- 
pears that complainant did not attempt to make resales of the 
tomatoes contracted for until after the purchase from respondent 
and after his return to Richmond. Under similar circumstances, 
we have held that a claim for loss of profits was not within the 
contemplation of the parties and not recoverable. C. & S. Produce 
Company v. L. N. Coxe, 8 A.D. 615; C. Basil Company v. The 
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S. A. Gerrard Company, 10 A.D. 77, and Order Dismissing Peti- 
tion for Reconsideration signed June 29, 1951. 

Complainant testified that the expense of sending his truck to 
Ft. Pierce, Florida, and return was $86.57. This testimony is 
corroborated by paid receipts contained in the record, and the 
correctness of the amount is not questioned by respondent. We 
think this amount is recoverable by complainant as special dam- 
ages in addition to the general damages discussed above. It was 
contemplated by both parties at the time of entering into the 
contract herein that complainant would send his truck from Rich- 
mond, Virginia, to Ft. Pierce, Florida, to pick up the tomatoes 
on Monday, January 9, 1950. Respondent admitted he should have 
notified complainant not to send the truck. Compare Globe Refin- 
ing Company v. Landa Cotton Oil Company, 190 U.S. 540 (1903), 
wherein the buyer’s claim was disallowed. There the buyer sent 
tank cars 1,000 miles to accept delivery of oil, but so far as the 
contract was concerned, the buyer was free to bring its tanks 
from wherever it liked, 1,000 miles away or in an adjoining yard, 
and the seller did not have notice that the buyer was likely to 
send its cars from a distance. 

In conclusion, respondent’s actions constitute a violation of 
section 2 of the act, for which reparation in the amount of $542.57, 
with interest, should be awarded complainant. The facts should 
be published. 

ORDER 

Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $542.57, plus interest thereon at the 
rate of 5 percent per annum from February 1, 1950, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2876) 


WALLACE FRUIT & VEGETABLE COMPANY v. A. FERRARO & COM- 
PANY. PACA Doc. No. 5566. Decided August 1, 1951. 


Rejection of Commodity without Reasonable Cause—Default 


Where complainant alleged that it sold a carload of tomatoes to respondent 
but the latter rejected the shipment without reasonable cause which 
resulted in damages to complainant, and where respondent failed to 
file an answer, it is held, respondent’s failure to file an answer consti- 
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tutes an admission of the facts alleged in the complaint and a waiver of 
oral hearing, and its rejection of the produce was in violation of the 
act, for which reparation should be awarded complainant. 

Wallace Fruit and Vegetable Co., of Edinburg, Texas, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 












PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received June 23, 1948. Formal repara- 
tion complaint was filed March 22, 1951, alleging that complainant 
sold a carload of tomatoes to respondent on or about June 17, 
1948, but that respondent rejected the shipment which resulted 
in damages to complainant of $1,341.68. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant June 18, 1951. On June 16, 1951, copies of the report 
of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 



























FINDINGS OF FACT 

1. Complainant, Wallace Fruit & Vegetable Company, is a 
partnership composed of James W. Wallace, James W. Wallace, 
Jr., Willard U. Wallace, Jack C. Wallace, and Mrs. Joseph Dizdar, 
whose address is Edinburg, Texas. 


2. Respondent, A. Ferraro & Company, is a partnership com- 
posed of Lucie Marie Ferraro, Albert Ferraro, Francis G. Fer- 
raro, Mary A. Ferraro, P. Ferraro, and Amelia Ferraro whose 
address is Brookville, Pennsylvania. Respondent was not licensed 
at the time of the transaction involved in this case, but was sub- 
ject to license. Respondent subsequently applied for and was 
issued a license, at which time respondent paid arrearage cover- 
ing the period of the transaction here involved. 

3. On or about June 15, 1948, complainant shipped from Hen- 
derson, Texas, 730 lugs of Texas tomatoes, U.S. No. 1 grade, in 
car ART 23128 consigned to itself at East St. Louis, Illinois. 
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4, On or about June 17, 1948, in the course of interstate com- 
merce, complainant sold to respondent the tomatoes in car ART 
23128 at $2.60 per lug, or a total purchase price of $1,898 f.o.b. 
Henderson, Texas, and complainant diverted the shipment to 
respondent in Brookville, Pennsylvania. 


5. The carload of tomatoes, ART 23128, after 2 days’ delay 
in transit, arrived in Brookville, Pennsylvania, at 4:34 p.m., 
June 22, 1948. Respondent asked for a reduction in price of $1 
per lug, but complainant refused the request and respondent 
rejected the shipment. 


6. Complainant diverted the car to Pittsburgh where the 
tomatoes were handled on consignment by Frank J. Crivella & 
Company. The sale netted complainant $556.32, or $1,341.68 less 
than the contract price. 


7. Respondent has not paid complainant the difference of 
$1,341.68, or any part thereof. 


8. Informal complaint was received June 23, 1948, which was 
within 9 months after this cause of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Complainant sold a carload of tomatoes to respondent on an 
f.o.b. shipping point basis. An f.o.b. sale means that the produce 
is to be placed on board in suitable shipping condition and that 
the buyer assumes all risk of damage and delay in transit not 
caused by the shipper. The tomatoes shipped conformed with the 
terms of the contract as evidenced by the inspection certificate at 
the time of shipment, but it appears from the record that re- 
spondent refused the produce due to its condition on arrival. An 
inspection two days after the carload of tomatoes arrived in 
Brookville, Pennsylvania, disclosed an average of approximately 
7 percent decay. It further appears from the record, however, 
that the shipment was not handled under normal transportation 
conditions, and thus the question of suitable shipping condition 
would not be available to respondent as a defense. 

We conclude that respondent’s rejection of the tomatoes was 
without reasonable cause and in violation of section 2 of the act. 
The resale of the produce appears to have been made promptly 
and for the best price obtainable. Reparation should be awarded 
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complainant in the amount of $1,341.68, with interest, and the : 
facts should be published. 
ORDER 

Within 30 days from the date of this order respondent shall f 
pay to complainant, as reparation, $1,341.68, with interest thereon f 
at the rate of 5 percent per annum from July 1, 1948, until paid f 
The facts and circumstances set forth herein shall be pub-f 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2877) 


TONY BAFFONI v. PRIZZI & ZENOBI. PACA Doc. No. 5166. Decided f 
August 8, 1951. 


Contract of Purchase and Sale—Breach of Warranty 


Where the informal complaint signed by complainant and complainant’s 
invoice expressly state that the first carload of grapes is to contain 
juice grapes of the Zinfandel variety, it is concluded that the contract | 
called for a shipment of grapes of the designated variety, and the 
inclusion of 487 lugs of mixed varieties, almost one-half of the total 
lugs in the car, constituted a failure to deliver the variety of grapes | 
specified in the contract. 


Rejection without Reasonable Cause 

Respondent could not reject or rescind the contract as to the second car} 
of grapes while it was in transit. While not decisive of the question of | 
respondent’s right to reject the car while in transit, the fact that the 
grapes in the second carload conformed to the terms of the contract 
strengthens this conclusion. 


Facts Showing Resale Made Promptly and Properly 


Pittston, Pennsylvania, being a relatively small market, complainant prop- 
erly diverted the shipments to the near-by New York market, and 
considering that the car was still rolling towards Pittston on September 
29, the resale on October 4 was not unduly delayed. ; 

. Tony Baffoni, of Lodi, California, complainant pro se. Mr. Antonio 
Elleni, of Messrs. Agolino & Elleni, of Pittston, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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for the recovery of $745.41, allegedly representing the unpaid 
balance of the purchase price of a carload of grapes shipped by 
complainant from Oakley, California, and for the recovery of 
$696.75, allegedly representing the loss sustained upon resale 
following the unjustified rejection by respondent of a carload of 
grapes shipped by complainant from Victor, California. 

Informal complaint was received November 18, 1948. Formal 
reparation complaints with respect to each carload were filed 
June 20, 1949. Copies of the formal complaints and a copy of the 
report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, were served upon respondent July 
18, 1949. A copy of the report of investigation was served upon 
complainant July 19, 1949. 

Respondent filed answers to the formal complaints August 25, 
1949, alleging that the parties entered into a single contract for 
the sale by complainant to respondent of three carloads of juice 
grapes; that, with respect to the car shipped from Oakley, Cali- 
fornia, the grapes were rejected as not being in compliance with 
contract terms and were resold thereafter by respondent, pur- 
suant to an agreement between the parties, with the net proceeds 
being remitted to complainant; and that, as to the car shipped 
from Victor, California, the entire contract was rescinded while 
the car was en route to Pittston, Pennsylvania. 

A hearing was held at Wilkes-Barre, Pennsylvania, November 
15, 1950, at which respondent was represented by counsel. Valen- 
tino Prizzi appeared and testified on behalf of respondent. Com- 
plainant was not represented at the hearing and no witnesses 
appeared to testify in behalf of complainant. 


FINDINGS OF FACT 


1. Complainant, Tony Baffoni, is an individual, whose address 
is 110 South Crescent Street, Lodi, California. 


2. Respondent, Prizzi & Zenobi, is a partnership composed of 
Valentino Prizzi and Enrico Zenobi, whose address is 27 Market 
Street, Pittston, Pennsylvania. Respondent was not licensed, but 
was subject to license, at the time of the transactions involved 
herein. Respondent subsequently obtained a license and paid an 
arrearage fee covering the period of the transactions. 


3. On or about August 18, 1948, in the course of interstate 
commerce, complainant contracted to sell to respondent three car- 
loads of juice grapes to be shipped at respondent’s direction, the 
first two cars to contain juice grapes of the Zinfandel variety and 
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the third to contain grapes of the Muscat varicty. The agreed 
purchase price for the first carload of grapes was $110 per ton, 
f.o.b. shipping point, plus $20 for precooling and gassing, or a 
total of $1,956.41. The agreed purchase price for the second car- 
load of grapes was $115 per ton, f.o.b. shipping point, plus $20 
for precooling and gassing, or a total of $1,982.55. 


4. Car SFRD 9273, containing 553 lidded lugs of Zinfandel 
variety juice grapes and 487 lidded lugs of mixed black juice 
grapes, was shipped by complainant from Oakley, California, on 

- September 15, 1948, to respondent at Pittston, Pennsylvania, and 
arrived at Pittston on September 24, 1948. 


5. On or about September 26, 1948, respondent opened car 
SFRD 9273 and proceeded to sell lugs of the Zinfandel variety 
grapes, which were stacked on both sides of the doorway and in 
one end of the car. Sale of the grapes continued to be made 
through September 27, 1948, at about which time respondent 
began taking grapes from the other end of the car and first 
discovered the presence of 487 lugs of mixed varieties of juice 
grapes. The same night respondent’s Valentino Prizzi called com- 
plainant on the long distance telephone and complained of the 
presence of the mixed grapes. Prizzi also informed complainant 
that he would refuse to accept the second car of grapes, which 
was then rolling from shipping point in California. Complainant 
instructed Prizzi to sell the grapes in car SFRD 9273 for the best 
price obtainable and remit the net proceeds. 


6. On or about October 1, 1948, complainant arrived in Pittston, 
Pennsylvania, and, after examining the approximately two tons 
-of grapes then remaining in car SFRD 9273, instructed respond- 
ent to continue’selling for the best possible prices and remit the 
net proceeds to complainant. 






























7. Net proceeds of $1,211 were realized from resale of the 
grapes in car SFRD 9273. This sum was remitted to complainant 
by respondent. 


8. Car ART 28084, containing 1039 lidded lugs of Zinfandel 
variety juice grapes, was shipped by complainant from Victor, 
California, on September 22, 1948, to respondent at Pittston, 
Pennsylvania. On September 28, 1948, the freight claim agent of 
the railroad carrier at New York, New York, wired complainant 
of respondent’s intention to refuse this car upon arrival at Pitts- 
ton, Pennsylvania. On September 29, 1948, car ART 28084 was 
ordered diverted to John Slavich, Jr., of Jersey City, New Jersey. 
The grapes were sold at auction in New York City on October 4, 
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1948, with complainant realizing net proceeds in the amount of 
$1,285.80. This amount deducted from the agreed purchase price 
of $1,982.55 resulted in a loss to complainant of $696.75, no part 
of which has been paid by respondent. 

9. Informal complaint was received November 18, 1948, which 
was within nine months after the cause of action accrued. 










CONCLUSIONS 

The parties are in agreement that, on or about August 18, 1948, 
complainant contracted to sell to respondent three carloads of 
juice grapes. Complainant has filed two complaints for the loss 
allegedly sustained in the transactions involving the first and 
second carloads of grapes. Shipment of the third carload of grapes 
was never undertaken and no dispute is here involved incident 
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rst | shipments to contain juice grapes of the Zinfandel variety. There 
ice | is no dispute that the third car was to contain juice grapes of the 
m- | Muscat variety. Actually, the first car shipped contained 487 lugs 
the | Of mixed varieties in addition to 553 lugs of the Zinfandel variety. 
unt | Complainant has alleged, but offered no proof, that the first two 
ich [| cars were to contain black juice grapes without regard to a par- 
int | ticular variety. Prizzi, one of respondent’s partners, testified that 
est | the contract called for grapes of the Zinfandel variety, and this 
is supported by other evidence of record. The informal complaint 
signed by complainant, expressly states that the first shipment, 
1, | SFRD 9273, which was shipped from Oakley, California, on Sep- 
MS | tember 15, 1948, contained “1,040 Lugs Zinfandel Juice Grapes.” 
id- Complainant’s invoice on this shipment lists the number of boxes 
he as 1,040 and shows the variety as Zinfandel. It is concluded that 
the contract called for shipment of two carloads of juice grapes 
he of the Zinfandel variety, and that inclusion of 487 lugs of mixed 
nt | varieties, almost one-half of the total lugs in car SFRD 9273, 
constituted a failure to deliver the variety of grape specified in 
lel the contract. 

Respondent claims that this was a single or entire contract for 
or, : ; ; 
“: three carloads of grapes, and that upon discovery of complainant’s 

» | breach as to the first carload, respondent advised complainant that 
of | . i 2 z 
al it was rescinding the entire contract. It is not clear from the 
record whether the agreement between the parties consisted of a 
[s- ; 7 : 
al single contract, a severable contract relating to three shipments 
performable at different times, or three contracts, each covering 
“ a separate shipment. However, it is unnecessary to determine this 






question. 
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Respondent, in its answer, alleges that it rescinded the contract 
in that it rejected the first carload of grapes, SFRD 9273. This 
allegation is not sustained by the evidence. Respondent Prizzi 
testified that he advised complainant that he could not sell the 
grapes in the first carload, but mere complaint, such as this, does 
not amount to rejection. Furthermore, respondent not only failed 
to reject the car within the required 24-hour period (7 CFR 46.2 
(r)(s)), but by selling over half of the load of grapes, it exer- 
cised such dominion over the property as to preclude it from 
rejecting the produce. Williston on Sales § 483 (2d ed.). More- 
over, as a result of respondent’s objection to the grapes contained 
in car SFRD 9273, complainant came to Pittston, Pennsylvania, 
and inspected the grapes remaining in the car. Complainant 
agreed to have respondent sell the grapes contained therein and 
remit the net proceeds to complainant. Respondent alleged that 
pursuant to this new agreement it sold the grapes in car SFRD 
9273 at the best possible prices and remitted net proceeds of 
$1,211 received thereon to complainant. At the hearing respondent 
Prizzi testified to the same effect and complainant offered no 
evidence in contradiction. We conclude that the parties abrogated 
the original contract with respect to the first shipment and 
reached a new agreement which provided that the respondent sell 
the produce contained in the first car and remit the net proceeds 
thereof to complainant. 

Nor could the respondent reject or rescind the contract as to 
the second car of grapes while it was in transit. While not decisive 
of the question of respondent’s right to reject the second car while 
in transit, the fact that the grapes in the second carload con- 
formed to the terms of the contract strengthens our conclusion. 
‘Both the bill of lading and the account sales rendered by the 
party who subsequently handled the grapes for sale in New York 
City indicate that the grapes were of the Zinfandel variety. In 
addition, it should be noted that complainant had fully executed 
his part of the agreement in regard to the second carload by 
delivering to the carrier grapes meeting the contract terms before 
respondent undertook to reject or rescind. Accordingly, we hold 
that respondent’s rejection of the second carload prior to arrival 
was without reasonable cause. 

Upon learning of respondent’s rejection of the second carload 
of grapes, complainant diverted this shipment on September 29, 
1948, to John Slavich, Jr., in Jersey City, New Jersey. The latter 
sold the grapes at auction at New York City on October 4, 1948, 
and remitted the net proceeds of $1,285.80 to complainant. It 
appears that complainant caused the produce to be promptly and 








FINERMAN & SONS v. ROSENTHAL CO., INC. 1093 
Cite as 10 A.D. 1093 







tract 

This | properly resold. Pittston, Pennsylvania, being a relatively small 
>rizzi | market, complainant properly diverted the shipment to the near- 
1 the by New York market, and considering that the car was still 
does | rolling towards Pittston on September 29, the resale on October 4 






was not unduly delayed. 

It is concluded that the parties modified the original agreement 
so as to provide for the handling of the first carload by respondent 
on a consignment basis; that respondent realized net proceeds 
of $1,211 thereupon which were remitted to complainant; and 
that nothing remains due and owing to complainant on the first 
car. With reference to the second carload, it is concluded that 
shipment was made by complainant in compliance with the terms 
of the contract; that respondent rejected the produce prior to 
arrival without reasonable cause; that a prompt and proper resale 
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Such rejection was in violation of section 2 of the act and com- 
plainant should, therefore, be awarded reparation in the amount 
of $696.75, plus interest, which represents the difference between 
the contract price and the net proceeds obtained upon resale. The 
facts should be published. 










ORDER 
Within 30 days from the date of this order respondent shall 
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Evidence—Failure to Sustain Burden of Proof as to 
Modification of Contract 






Where complainant submitted evidence to prove that it sold to respondent 
a carload of lettuce at an agreed price of $3 per crate f.o.b. shipping 
point plus $50 for topice and respondent alleged that it had remitted 
on the basis of $2.75 per crate because a 25-cent allowance had been 
given but failed to offer evidence of such allowance, held, respondent 
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has failed to sustain its burden of proof with respect to alleged 
modification of the contract and, therefore, respondent’s failure to 
remit on the basis of $3 per crate was in violation of section 2 of the 
act, for which reparation should be awarded complainant in the amount 
of the balance due plus interest. 


Consignment—Damages for Violation of Authority Given Consignee— 
Damages 


Where complainant consigned to respondent a carload of lettuce for sale 
for complainant’s account with instructions not to sell without com- 
plainant’s confirmation, and respondent disposed of the shipment in 
violation of the instructions, held, complainant is not obligated to accept 
the net proceeds from the improper sale, but instead is entitled to 
an award of reparation against respondent in the amount of the fair 
market value of the commodity at the time it could have been properly. 
disposed of by respondent. 


The L. W. Christensen Traffic Agency, of Chicago, Illinois, for complainant. 
Messrs. Foley & Foley, of Chicago, Illinois, for respondent. Mr. Webster 
P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint as to both of the transactions involved was 
filed on August 13, 1948. The formal complaint was filed on 
March 14, 1950, alleging that respondent has failed to pay com- 
plainant $79.50, the balance due on the contract price of a carload 
of lettuce sold by complainant to respondent on or about Febru- 
ary 17, 1948, and *694.50, the value of a carload of lettuce con- 
signed to respondent on or about March 10, 1948, which was 
improperly disposed of by respondent in violation of instructions 
given, and for which complainant has received nothing. A copy 
of the complaint, together with a copy of the report of investiga- 
tion, was served on respondent on April 6, 1950. On April 10, 
1950, complainant received a copy of the report of investigation. 
Respondent’s answer, filed on May 5, 1950, admits both trans- 
actions, but alleges that the agreed price of the lettuce sold to 
respondent was 25 cents per crate less than the amount alleged 
by complainant, and that the sale of the lettuce consigned to re- 
spondent was in accordance with complainant’s instructions. 
Respondent admits it is indebted to complainant in the amount 
of $245.26, the net return on the consigned car, and not in the 
amount of $774, which is the sum claimed by complainant. 
Although the amount claimed exceeds $500, oral hearing was 
waived by both parties. Accordingly, the matter is handled under 





eged 
e to 
the 
ount 


u]- 











FINERMAN & SONS v. ROSENTHAL CO., INC. 1095 
Cite as 10 A.D. 1093 


the shortened procedure provided by section 47.20 of the rules 
of practice (7 CFR 47.20). Complainant filed an opening state- 
ment of facts. No answering statement was received from re- 
spondent. 

FINDINGS OF FACT 


1. Complainant, Finerman and Sons, is a partnership composed 
of Harry Finerman, Mary Finerman, Melvin Finerman, and Edith 
Root, whose address is P. O. Box 837, Holtville, California. 


2. Respondent, Rosenthal Company, Inc., is a corporation lo- 
cated at 216 South Water Market, Chicago, Illinois. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


8. On or about February 17, 1948, in the course of interstate 
commerce, complainant sold to respondent 318 crates of lettuce 
loaded in car SFRD 35296 and shipped from Holtville, California, 
on February 16, 1948, at an agreed price of $3.00 per crate, 
f.o.b. shipping point, plus $50 for topice, or $1,004. Said shipment 
was delivered to and accepted by respondent as being in com- 
pliance with the terms of the contract, and on or about March 8, 
1948, respondent paid $924.50 thereon, leaving a balance of 
$79.50 still due and owing, which amount respondent has failed 
and refused to pay. 


4. On or about March 10, 1948, complainant consigned to re- 
spondent for sale for complainant’s account 176 crates of four 
dozen size icepack lettuce and 142 crates of five dozen size icepack 
lettuce, all loaded in car PFE 95321, shipped from Holtville, 
California, on March 6, 1948. As a part of the consignment con- 
tract, complainant instructed respondent not to sell said shipment 
without complainant’s confirmation. On March 16, 1948, without 
confirmation from complainant, respondent diverted the carload 
of lettuce in car PFE 95321 to the Mercantile Produce Company, 
Boston, Massachusetts, on a price arrival basis. Respondent later 
tendered to complainant the sum of $245.26, represented as being 
the net proceeds from this sale, which tender complainant refused 
to accept. 

5. The fair market value of the lettuce contained in car PFE 
95321 during the period in which respondent had the carload for 
sale was approximately $2.00 per crate of four dozen size head 
lettuce and $1.75 per crate of five dozen size, or $600.50, plus $50 
for topice, or a total of $650.50, f.o. b. Holtville, California. 


6. Informal complaint was filed within nine months after the 
causes of action accrued. 
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CONCLUSIONS 


Two separate transactions are involved in this proceeding. The 
first is the sale by complainant to respondent, on or about Feb- 
ruary 17, 1948, of a carload of lettuce shipped in car SRFD 
35296. The sole issue in that dispute is the question of what was 
the agreed price. The second transaction involved is the consign- 
ment by complainant to respondent, on or about March 10, 1948, 
of a carload of lettuce shipped in car PFE 95321 on March 6, 
1948. The issues in that dispute are whether the consignee violated 
the authority given by disposing of the shipment as it did, and if 
‘so, the extent of the damage suffered by complainant as a result 


thereof. 
No question of quality or condition is involved. Both disputes 
concern only the prices paid for the shipments. 


As to the first transaction, the complaint alleges that the agreed 
contract price for the 318 crates of lettuce contained in car SFRD 
35296 was $3.00 per crate, f. o. b. Holtville, California, plus $50 
for topice, or a total of $1,004, of which $924.50 has been paid, 
leaving a balance of $79.50, still due. Paragraph 4 of the answer 
“admits the transaction . . . except insofar as the agreed upon 
price is concerned, and states further that the agreed upon price 
was $2.75 per crate F.O.B., or a total of $924.50, and that this 
amount has been paid to complainant, leaving no balance due.” 
Thus the pleadings raise the issue as to whether the agreed con- 
tract price was $2.75 or $3.00 per crate. The evidence in the 
record upon which this question of fact is to be determined con- 
sists of a copy of complainant’s invoice (Exhibit No. 1 attached 
to the complaint) showing the price to be $3.00, which invoice 
is claimed to have been delivered to respondent and acknowledged 
by it (Exhibit No. 1 attached to the report of investigation), plus 
statements in the report of the representative of the Department 
who investigated this dispute to the effect that he examined 
respondent’s files concerning this shipment and found that the 
file card on this car indicated the contract price to be $3.00 per 
crate (Exhibit No. 7 attached to the report of investigation). 
Respondent does not challenge this evidence, nor does it offer any 
evidence to support the contention that the contract price was 
$2.75. Accordingly, we conclude that the contract purchase price 
for the shipment was $3.00 per crate. Although not pleaded in 
respondent’s answer, it appears from complainant’s explanation 
of the transaction, that respondent’s position is that the original 
price was $3.00, but that it was subsequently granted an allow- 
ance of 25 cents per crate, and that it was on this basis that it 
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remitted. Nothing in the record supports this contention. Respond- 
ent’s file card on the shipment contains no notation relative to 
any allowance, and respondent has offered no evidence to prove 
such reduction in price. Complainant firmly denies having given 
any allowance. Since respondent has the burden of proving this 
alleged modification of the contract, and since it has not sustained 
that burden, we conclude that complainant is entitled to be paid 
for the shipment at the rate of $3.00 per crate, plus $50 for 
topice. Since respondent has paid $924.50 on this purchase, there 
remains a balance of $79.50 still due and owing, which amount, 
plus interest, should be awarded complainant as reparation. 

As for the other transaction, on or about March 10, 1948, com- 
plainant apparently discussed the consignment to respondent of 
several carloads of lettuce with Morris Rosenthal, respondent’s 
representative at E] Centro, California, and as a result of this 
discussion wired respondent’s Chicago office six car numbers with 
a description of the contents, shipping dates, and routings, to- 
gether with the following instructions: 


“ADVISE MORRIS ROSENTHAL WHAT YOU CAN GET. 
DO NOT SELL WITHOUT OUR CONFIRMATION.” 


Complainant claims it released all six cars to respondent upon 
being advised that respondent could sell them for $1.90 per crate 
of fives, and $2.25 per crate of fours, f.o.b. shipping point. Car 
PFE 95321, the carload of lettuce involved in this dispute, was 
one of these six cars. The other five were apparently sold on terms 
which met complainant’s approval, and they are not involved in 
this proceeding. 

On or about March 16, 1951, respondent diverted car PFE 
95321 to a dealer in Boston, Massachusetts, on a price arrival 
basis. Late the following month respondent tendered to complain- 
ant a check in the amount of $245.26, represented to be the net 
proceeds on the sale of this shipment. Complainant refused the 
tender, insisting that it had never authorized such sale and that 
therefore it was entitled to be paid the fair market value of the 
carload of lettuce which it alleges was $1.75 for the fives and 
$2.25 (the opening statement says $2.00) for the fours, plus $50 
topice, or a total of $694.50. 

Respondent’s answer meets this claim with the allegation that 
respondent, “through David Rosenthal, in telephone conversations 
with Edith Root, and Leo Goldberg, complainant’s agent in 
Chicago, advised complainant that respondent was unable to sell 
the car at Chicago, Illinois, and was advised by said Edith Root 
to do whatever it could to merchandise said car of lettuce; further, 
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that said David Rosenthal advised complainant that the car was 
being diverted to the Mercantile Produce Company, Boston, Mass- 
achusetts, on a price arrival basis, and that respondent has ten- 
dered to complainant the net proceeds of the sale of said car.” 

The issue is thus presented as to whether respondent sold the 
shipment involved in violation of the instruction in the night 
letter offering the carload, dated March 10, 1948 (Exhibit No. 4 
attached to the complaint), to the effect that shipment was not 
to be sold without complainant’s confirmation. There is no ques- 
tion but what this instruction was a part of the consignment 
agreement. Such instruction is not denied by respondent, and 
according to evidence in the report of investigation, respondent’s 
file on the shipment contains a card memo on which is written 
“Don’t sell without confirmation from Finerman.” (Exhibit No. 7 
attached to the report of investigation). Yet, the same evidence 
indicates that there is no notation in the file which would suggest 
that confirmation was obtained. Again, although respondent has 
the burden of proof, it offers no evidence on this issue. Complain- 
ant’s exhibits 6, 8, and 9 tend to show that no authority was 
given. From the evidence in the record we conclude that re- 
spondent’s sale to the Mercantile Produce Company in Boston was 
made without confirmation from complainant and therefore was 
in violation of the authority given by complainant to respondent. 
Since Section 2(4) of the act makes it unlawful for any com- 
mission merchant, dealer or broker to fail without reasonable 
cause to perform any specification or duty, express or implied, 
arising out of the transaction, respondent is liable to complainant 
for whatever damages resulted from this unauthorized sale. In 
this case the measure of damages is the market value of the com- 
modity at Chicago, Illinois, at the time it could have been properly 
disposed of by respondent. 

Complainant offers no evidence to prove the fair market value 
of the commodity. However, market reports of carload lots of 
California lettuce sold f.o.b. shipping point on the Chicago market 
are available for the period during which this shipment could 
have been sold by respondent, and we feel that such reports fur- 
nish sufficiently reliable evidence of the value of the carload in 
question, since there is no claim that it was of inferior quality or 
in poor condition. Accordingly official notice is taken of so much 
of the United States Department of Agriculture, Production and 
Marketing Administration, Market News Service Reports for the 
Chicago, Illinois, market of March 10 through March 16, 1948, 
as pertains to f.o.b. sales of carload lots of California icepack 
lettuce. Prices quoted in those reports are as follows: 
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March 10, 1948—fives—1.50—2.00 
fours—1.75-2.25 


11 —fives—1.25-1.50 

12 —fives—1.75—-1.80 
fours—1.75—2.00 

15 —fives—1.75-2.15 
fours—2.65 

16 —fives—1.60-1.75 


fours—2.00-—2.25 


From the above quotations, it appears that $1.75 per crate is 
a fair approximation of the market value of the “fives,” and that 
complainant’s claim that the 142 crates of “fives” in the car 
should have been sold for that amount is not unreasonable. How- 
ever, as to complainant’s contention that the “fours” should have 
been sold for $2.25, it is to be noted from the above quotation 
that the price of “fours” ranged from $1.75 to $2.25, or $.25 each 
side of $2.00, for the 1st, 3rd, and 5th day after the car was 
released to respondent, that no price for “fours” is quoted on 
the second day, the day on which the price of “fives” dropped to 
its lowest figure, and further, that although the price quoted on 
the fourth day is $.40 above the value claimed by complainant, 
only a single car was sold at that unusually high price, thus in- 
dicating that some special circumstance may have been involved 
in that sale, and that respondent could not reasonably have been 
expected to obtain that price for car PFE 95321. In the absence 
of other evidence as to the fair market value of this portion of 
the shipment, we conclude that $2.00 represents a better estimate 
of the price respondent should have receievd for the 176 crates of 
“fours” included in the shipment. Accordingly we conclude that 
the fair market value of the commodity, at Chicago at the time it 
could have been disposed of by respondent, was $1.75 for the 
“fives” and $2.00 for the “fours,” plus $50 for topice, or a total 
of $650.50. Since respondent violated its instructions in selling 
the car, it is entitled to no deduction for its commission, and com- 
plainant should be awarded the full amount of $650.50 as repara- 
tion. Adding this amount to the amount of $79.50 which we have 
concluded to be due complainant on the transaction involving car 
SFRD 35296, we determine that the sum of $730, plus interest, 
should be awarded complainant as reparation for these two viola- 
tions of section 2 of the act. The facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, $730, plus interest thereon at 
the rate of 5 percent per annum from April 1, 1948, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2879) 


FLoyD SILLIMAN v. AKRON COFFEE & GROCERY COMPANY. PACA 
Doc. No. 5126. Decided August 8, 1951. 


F.O.B. Sale—Rejection without Reasonable Cause— 
Lack of Warranty of Suitable Shipping Condition 
Where complainant sold a carload of lettuce to respondent on an f.o.b. basis 
and the lettuce showed approximately 15% decay upon arrival, but the 
car was delayed 16 hours in transit, the warranty of suitable shipping 
condition cannot be invoked as the produce was not transported under 
normal travel time. 


Messrs. Wyckoff, Gardner, Parker & Boyle, of Watsonville, California, for 
complainant. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. 


Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On June 15, 1948, complainant’s agent, Watsonville Exchange, 
Inc., filed an informal complaint alleging the sale of a carload of 
lettuce to respondent, and rejection of the shipment by respondent 
without reasonable cause. Formal complaint was filed, by com- 
plainant, on March 11, 1949, a copy of which was served upon 
respondent, by registered mail, on April 14, 1949. 

A copy of the report of investigation, prepared by the Regu- 
latory Division, of the Fruit and Vegetable Branch, was served 
upon respondent April 14, 1949, and upon complainant’s attorneys 
April 15, 1949. Respondent filed an answer on May 10, 1949, deny- 
ing any violation of the act and alleging that the lettuce tendered 
by complainant was not in compliance with the contract between 
them. 

An oral hearing was held at Akron, Ohio, on May 3, 1950. The 
depositions of two witnesses were introduced on complainant’s 
behalf. Respondent was represented by counsel and two witnesses 
testified for respondent. A supplemental report of investigation 
was served upon complainant July 16, 1951, and upen respondent 


July 12, 1951. 
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FINDINGS OF FACT 


1. Complainant is an individual, Floyd Silliman, whose post 
office address is Watsonville, California. 


2. Respondent, Akron Coffee & Grocery Company, is a cor- 
poration whose address is 131 North Summit Street, Akron, Ohio. 
Respondent was not licensed, but was subject to license, at the 
time of the transaction here involved. Respondent subsequently 
obtained a license and paid arrearage covering the period of the 
transaction. 


3. On or about June 2, 1948, complainant, through his agent, 
Watsonville Exchange, Inc., in the course of interstate commerce, 
sold to respondent a carload of U.S. No. 1 Iceberg lettuce 
for $5.10 a crate, plus top-ice, f.o.b. shipping point. On or about 
June 3, 1948, the price was reduced, by complainant, to $4.60 per 
crate. The sale was negotiated by Arthur G. Benzle & Son, a 
broker. The lettuce was shipped from Watsonville, California, in 
car PFE 46621, on June 2, 1948. The total invoice price was 
$1,495.20, including $60 for top-ice. 


4. Car PFE 46621 arrived at Akron, Ohio, at 8 a.m., Saturday, 
June 12, 1948, and was placed for inspection at respondent’s 
warehouse at 5 p.m., of the same day. The car was delayed approx- 
imately 16 hours in transit. Respondent was notified of the arrival 
of the shipment by the railroad at 9 a.m., Monday, June 14, 1948. 




























5. Respondent found the shipment at its warehouse at approx- 
imately 6:30 a.m., on June 14, 1948. Respondent unloaded several 
crates of lettuce from the car and, upon examination thereof, 
found that some of the heads of lettuce were decayed. Respondent 
immediately ordered a private inspection agency to make an 
inspection of the shipment. At or about 7 a.m., respondent tele- 
phoned Arthur G. Benzle & Son, the broker, through whom the 
car had been ordered, and advised that the car could not be 
accepted, due to its deteriorated condition, and requested that 
Benzle so advise the shipper. At or about 9:30 a.m., the private 
inspector examined the shipment and reported as follows with 
respect to the condition of the lettuce: 


“10 to 20% light Tip Burn. 10 to 20% of heads show slimy 
soft rot decay in advanced stages.” 


6. At or about 9:45 a.m., June 14, 1948, Benzle notified Watson- 
ville Exchange, Inc., that respondent rejected the shipment due 
to its decayed condition and was securing government inspection. 
Watsonville Exchange, Inc., insisted that the shipment belonged 
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to respondent and refused to authorize Benzle to make other 
disposition of the lettuce. 


7. At 8:15 p.m. on June 15, 1948, a federal inspector examined 
the shipment and reported as follows with respect to the condition 
of the lettuce: 

“From 5 to 30% average approximately 15% decay, chiefly 

Bacterial Soft Rot, in various stages, generally affecting 2 to 8, 
mostly 2 to 4 outer head leaves.” 


This inspection did not mention any tip burn as reported in the 
private inspection. 


8. On June 15 and 16, 1948, Watsonville Exchange was advised 
and requested by Arthur G. Benzle, the A, C, and Y Railroad and 
the Regulatory Division of the Fruit and Vegetable Branch to 
dispose of the shipment, but refused to do so. The carload of let- 
tuce was permitted to stand on track at Akron until June 28, 
1948, on which date it was declared unfit for human consumption 
and dumped by the railroad. 


9. Respondent has not paid any part of the purchase price of 
this shipment of lettuce. 


10. Informal complaint was filed June 15, 1948, which was 
within nine months after the accrual of the alleged cause of 
action. 

CONCLUSIONS 


When this shipment of lettuce was inspected on June 14, 1948, 
at Akron, Ohio, 10 to 20 percent of the heads of lettuce in the 
carload were found to be showing decay. Both respondent and the 
private inspection agency reported this to be the condition. The 
federal inspection made in the evening of the following day re- 
ported an average of approximately 15 percent decay, which would 
seem to confirm: the findings of the private inspection with re- 
spect to the decay. Such a destination condition is abnormal, and 
would indicate lack of suitable shipping conditions in the absence 
of proof of delay or mishandling in transit. 

The car was shipped from Watsonville Junction, California, on 
June 2, 1948. It arrived at Akron, Ohio, Saturday, at 8 a.m., 
June 12, 1948, but was not placed at respondent’s warehouse for 
inspection until 5 p.m., of that day. Thus the car was in transit 
about ten days. Complainant submitted a deposition of Ralph C. 
Samsel, Sales Manager of Watsonville Exchange, Inc., at the 
hearing to the effect that the normal transit schedule between 
Watsonville, California, and Akron, Ohio, in force at the time 
this carload was shipped was eight or nine days. Complainant 
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wrote a letter to the Regulatory Division on August 13, 1948, 
which is included in the report of investigation, indicating that 
the shipment was delayed one day between Watsonville, Califor- 
nia, and Chicago, Illinois, and thus was a day late in arriving at 
Akron. No evidence, however, was introduced in support of this 
contention. Respondent testified, on the other hand, that at the 
time this carload was shipped, 10th day delivery between Watson- 
ville, California, and Akron, Ohio, was the normal experience, 
although he admitted that since that time the transit time between 
these points has been shortened a day or two. It is difficult to 
reconcile complainant’s and respondent’s conflicting statements. 
However, the supplemental report of investigation indicates that 
car PFE 46621 was delayed at least 16 hours en route to Chicago 
due to being stopped twice for necessary repairs and once while 
awaiting a waybill. Nor does the supplemental report of investiga- 
tion indicate that any time was made up on the trip from Chicago 
to Akron. It is well established that the warranty of suitable 
shipping condition cannot be invoked where the commodity is in 
transit for a period appreciably in excess of normal travel time. 
Berman, Propper & Company v. Luft Produce Company, 9 A.D. 
863. This is especially true in this case, as the delay here involved 
caused the car to arrive in Akron on Saturday morning instead 
of Friday and, consequently, the car was not inspected until 
Monday morning. There is also some indication that there was a 
delay between the time the shipment arrived at Akron, Ohio, at 
8 a.m., on June 12, 1948, and the time the car was placed at re- 
spondent’s warehouse available for inspection at 5 p.m. on that 
day. However, no evidence was introduced to show that delays of 
this type are not normal at Akron. Since the carload of lettuce 
involved in this case was in transit for a period in excess of 
normal travel time between Watsonville, California, and Akron, 
Ohio, we are unable to conclude that the damage due to Bacterial 
Soft Rot would have been abnormal had the shipment arrived on 
schedule. Therefore, respondent’s rejection of the commodity was 
without reasonable cause and a violation of section 2 of the act. 

No attempt was made by complainant to resell the lettuce after 
rejection, and the produce was allowed to stand and was eventu- 
ally dumped. Even if complainant was under a duty to resell the 
produce which respondent-buyer rejected without reasonable 
cause, there is no evidence as to the value of the lettuce at the 
time of the unjustified rejection, so we have no basis for saying 
what amount, if any, should be deducted from the contract price 
due to complainant’s failure to resell. Reparation in the amount 
of $1,495.20, with interest, which represents the full purchase 
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price, should be awarded to complainant and the facts should be 
published. 
ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,495.20, with interest thereon 
at the rate of 5 percent per annum from July 1, 1948, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2880) 


WILKES-BARRE BANANA HOUSE v. WYOMING VALLEY DISTRIBU- 
TING COMPANY, INC. PACA Doc. No. 5455. Decided August 8, 
1951. 


Signing of Delivery Slip as Constituting Acceptance 


Acceptance of the disputed shipment by respondent-buyer and the signing 
of the delivery slip by respondent without making any notation thereon 
to the effect that the produce was being conditionally accepted or that 
the price was to be adjusted are controlling factors in determining the 
terms of the contract in the absence of any documentary evidence to the 
contrary. 


Failure to Pay Purchase Price 


In the light of the signed delivery slip and in the absence of proof by 
respondent that the bananas delivered were not in conformity with 
the terms of the contract or that a price adjustment was agreed to by 
complainant, failure by respondent to pay the full purchase price of 
the bananas is a violation of section 2 of the act, for which complainant 
is entitled to an award of reparation. 


Wilkes-Barre Banana House, of Wilkes-Barre, Pennsylvania, complainant 
pro se. Mr. Paul R. Selecky, of Wilkes-Barre, Pennsylvania, for re- 
spondent. Mr. Gerald J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 6, 1950, complainant alleges 
that it sold and delivered to respondent 100 boxes of bananas in 
accordance with the terms of an oral contract between the parties, 
and that respondent has failed to pay complainant $440, the pur- 
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chase price of the bananas. A copy of the formal complaint was 
served upon respondent by registered mail on December 2, 1950, 
together with a copy of the report of investigation prepared by 
the Regulatory Division of the Fruit and Vegetable Branch. A 
copy of the report of investigation was also served upon com- 
plainant by registered mail on December 2. On December 21, 
1950, respondent filed an answer denying liability in the amount 
claimed, and alleging that the bananas delivered by complainant 
were chilled and were not of the kind, size, or quality specified in 
the contract, and that the contract was amended by the parties to 
provide for an adjustment in price. 


Since the complaint is not for reparation in excess of $500, 
the issues are submitted under the shortened procedure provided 
for in section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement of facts, and respondent re- 
quested that its answer be considered as the answering statement. 



















FINDINGS OF FACT 

1. Complainant is a partnership composed of Joseph Ackourey 
and Paul G. Abdalla, doing business as Wilkes-Barre Banana 
House, whose post office address is 187 South Pennsylvania Ave- 
nue, Wilkes-Barre, Pennsylvania. 

2. Respondent, Wyoming Valley Distributing Company, Inc., 
is a corporation whose post office address is 287 North Penn- 
sylvania Avenue, Wilkes-Barre, Pennsylvania. At the time of the 
transaction involved herein respondent was licensed under the 
act. 


3. On or about November 22, 1949, in the course of interstate 
commerce, complainant, by oral contract, sold and delivered to 
respondent 100 boxes of bananas at an agreed price of $4.40 per 
box, plus $3.50 per box charge for the containers, or a total 
purchase price of $790. 














4. Upon delivery of said bananas to respondent on or about 
November 22, 1949, an employee of respondent inspected the 
same and thereupon accepted the delivery. 






5. Respondent returned the containers but has failed, neglected, 
or refused to pay the balance of $440 due and owing for the 
bananas. 










6. Informal complaint was filed August 16, 1950, which was 
within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


The issues to be decided in this case are whether the bananas 
sold and delivered by complainant to respondent were of the size, 
quality, and condition specified in the oral contract between the 
parties, and whether the oral contract was amended to provide 
for an adjustment in price. Respondent contends that on or about 
November 19, 1949, at the request of complainant, respondent’s 
produce buyer, Michael Cerase, examined the fruit in three of 
complainant’s banana rooms; that Cerase indicated that the 
- bananas in two of the rooms were small, green, and unsatisfac- 
tory, but that the bananas in the third room were satisfactory; 
that Cerase placed an order for 100 boxes of fruit from the 
third room. Respondent also contends that delivery of the produce 
was made on or about November 22, 1949, in two truckloads; 
that after the first truckload had been unloaded, Michael Cerase 
arrived, and, upon examining the bananas, stopped the unloading 
of the second truckload because much of the fruit was chilled, in 
addition to being the small, green, and unsatisfactory kind. 
Respondent further alleges that in the presence of witnesses 
complainant was apprised of the situation by telephone, where- 
upon complainant requested respondent to accept the shipment, 
giving assurances that a price adjustment would be made based 
upon the best price obtainable by respondent; and that after 
acceptance of the shipment by respondent, complainant repeated 
its assurances of a price adjustment, but later demanded reim- 
bursement for the entire 100 boxes at the full purchase price and 
refused to pick up the unsalable produce. 


_ The entire transaction between the parties was on an oral 
basis. No documentary evidence was introduced to show any of 
the following: the nature of the bananas ordered by respondent, 
the nature of the bananas actually delivered by complainant, and 
the existence of a subsequent agreement relative to any adjust- 
ment in price. Although respondent asserts that several witnesses 
were present at the time complainant originally promised to 
effect an adjustment in price, it has failed to offer their testimony 
in corroboration thereof. It is also noted that respondent ac- 
cepted the disputed shipment and admittedly signed the delivery 
slip without making any notation thereon to the effect that the 
produce was being conditionally accepted or that the price was 
to be adjusted because of a substantial difference between the 
bananas ordered and those delivered. Respondent explains the 
lack of documentary evidence in support of its contentions as 
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resulting from trust in complainant’s integrity, but this only 
serves to point out the perils of oral agreements. 
Possibly of some significance on the question of chilled fruit 



























1as 
Ze, is the fact that complainant is a regular dealer in bananas and 
he as such has heated banana rooms available for the storage and 
de protection of the fruit. On the other hand, respondent evidently 
ut does not have access to any banana rooms, although it claims to 
t’s have placed the bananas under a proper temperature in its ware- 
of house where bananas had allegedly been stored previously with- 
he out any damage resulting from freeze. It would seem that the 
c- chance for damage due to low temperatures was greater while 
y; the bananas were in respondent’s possession than while com- 
1e plainant had control of them. Of course, the bananas could have 
ce experienced a severe chill while en route from complainant’s 
5 banana rooms to respondent’s warehouse, but since the distance 
se between the two places is only about one-fourth or one-half of a 
ig mile, the likelihood of such an occurrence appears remote. 

n In the light of the signed delivery slip and in the absence of 
3 proof by respondent that the bananas delivered were not in con- 
S formity with the terms of the contract or that a price adjustment 
1 was agreed to by complainant, we must hold that the failure by 
E respondent to pay the full purchase price of the bananas is a 
d violation of section 2 of the act. Accordingly, respondent should 
r pay to complainant as reparation the sum of $440, plus interest. 
1 The facts should be published. 







ORDER 
Within 30 days from the date hereof respondent shall pay to 

complainant as reparation $440, plus interest thereon at the rate 

of 5 percent per annum from December 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be pub- 

lished. 

Copies hereof shall be served upon the parties. 










(No. 2881) 
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Rolling Acceptance Final Contract—Implied Warranty of Merchantability— 
Right to Recover Damages for Breach thereof Conditioned upon Acceptance 
—Payment in Advance Not Required in Order to Set Off Damages Against 

Purchase Price 







Where respondent-buyer of a carload of celery purchased on the basis of 
“rolling acceptance final” defended an action by complainant-seller 
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for the purchase price on the ground that the celery received did not 
meet the warranty of merchantability, it is held, that: (1) under the 
term “rolling acceptance final” the buyer surrenders his right to reject 
the produce on arrival and loses protection of the warranty of suitable 
shipping condition; (2) the buyer does not forfeit his right to recover 
damages sustained as a result of seller’s failure to comply with other 
material provisions of the agreement, including a breach of implied 
warranty of merchantability at the time of sale; (3) the buyer’s right 
to recover damages in such cases is conditioned upon his having ac- 
cepted the shipment; and (4) it is not required that the buyer must 
have paid for the shipment in order to have his damages set off 
against the purchase price. 


Dismissal—Breach of Warranty of Merchantability—Condemnation of 
Adulterated Celery by Food and Drug Administration—Damages 


Where a carload of celery shipped in interstate commerce pursuant to a 
contract of purchase and sale was seized by the Food and Drug 
Administration for the purpose of ascertaining whether the celery was 
adulterated within the meaning of the Federal Food, Drug and Cosmetic 
Act and was subsequently condemned by the Administration as being 
adulterated within the meaning of said act, it is held, that the celery 
was not merchantable at the time of sale and diversion to respondent- 
buyer; that damages sustained by respondent as a result of complain- 
ant’s failure to deliver merchantable celery was the difference between 
the value of the celery had it been in merchantable condition and the 
value of the celery actually delivered; that since the celery was a total 
loss, the damages suffered by respondent was equal to the full amount 
of the purchase price; and that complainant’s complaint should be 
dismissed. 


Conflict of Laws—Applicability of State Law 


Where the act and the regulations thereunder provide no rule for the 
solution of questions arising out of the sale of perishable agricultural 
commodities in interstate commerce, the state law involved is applicable 
under principles .of conflict of laws. 


Contract of Purchase and Sale—Applicability of Statute of Frauds of State 
of Missouri—Statute Procedural in Effect Rather than Substantive 


Where complainant-seller in Wisconsin offered to sell to respondent in 
Missouri a carload of celery and respondent-buyer accepted the produce, 
it is held, in an action by seller for the purchase price where respondent 
pleaded the statute of frauds, that: (1) since the acceptance, the 
last act necessary to bring the contract into being, was in Missouri, the 
transaction constituted a Missouri contract and should be governed 
by the laws of that State; and (2) the Statute of Frauds of Missouri 
is not applicable to invalidate the contract between the parties to this 
proceeding, because the Supreme Court of Missouri has interpreted 
the statute of that state as being procedural in the sense that it denies 
a remedy in the Missouri courts for enforcement of such contract as 
fails to satisfy the statute, but does not have the effect of rendering 


them void for all purposes. 
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Statute of Frauds—Enforceability of Contract Even if State Statute 
of Frauds Applicable 











The contract of purchase and sale of a carload of celery held to be en- 
forceable even if the State Statute of Frauds should be found to be 
applicable, since respondent-buyer’s acts of diverting the shipment to 
a customer at St. Louis and subsequently rediverting it to another 
customer in Chicago, following rejection by the St. Louis customer, 
was sufficient “receipt and acceptance” to take the contract out of the 
operation of the statute of frauds. 













. Samuel L. Rosenblatt, of Chicago, Illinois, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed September 26, 1949, alleging that 
complainant sold to respondent a carload of celery for the total 
price of $1,635 on the basis of rolling acceptance final. It is 
alleged, further, that respondent accepted the shipment at des- 
tination and remitted its check for the full amount of the pur- 
chase price, but that respondent stopped payment on the check 
and has since failed and refused to pay complainant for the celery. 

A copy of the complaint, together with a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, was served on respondent by registered mail 
on November 16, 1949. A copy of the report of investigation was 
served on complainant’s attorneys on the same day. Copies of a 
supplemental report of investigation were served on complain- 
ant’s attorneys and respondent’s authorized representative on 
April 1 and April 3, 1950, respectively. 

Three principal grounds of defense are suggested in respondent’s 
answer, which was filed on December 19, 1949. It is first contended 
that the contract is unenforceable by reason of the operation of the 
Statute of Frauds, there being no written memorandum of the 
sale signed by the respondent in this case. The next defense is 
based upon an alleged breach of warranty of merchantability, on 
the ground that the shipment was seized under court order at 
destination and found to be adulterated and unfit for food. The 
third defense is based upon an alleged breach of warranty of 
title and right to quiet possession. Accordingly, respondent denies 
that it owes complainant the sum of $1,635 or any other sum of 
money on account of this shipment. 
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Oral hearing was held at * * *, Missouri, on October 13, 
1950. Both parties were represented by counsel. Most of the facts 
in the case were agreed to at a pre-trial conference and entered 
in the record by stipulation. * * * testified on behalf of 
complainant and * * *_ testified for respondent. Briefs were 


submitted by both parties. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation, whose post office 
-addressis * * *, Wisconsin. 

2. Respondent, * * *, is a corporation whose post office 
address is * * *, Missouri. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
act. 

3. On or about January 29, 1949, in the course of interstate 
commerce, complainant sold to respondent one carload of Salinas 
Beauty Brand Pascal Celery, for the total f.o.b. sale price of 
$1,635, on the basis of rolling acceptance final. This celery was 
shipped in car MDT 45743 January 29, 1949, and at the time of 
the sale the shipment was enroute from California to * * *, 
Wisconsin. 

4. On or about February 3, 1949, respondent issued its check 
payable to complainant in the amount of $1,635 in payment for 
the shipment, and ordered the carrier to divert the carload of 
celery tothe * * * at * * *, Missouri. Upon arrival of 
the shipment at * * *, the * * * examined the celery 
and found it in a frozen condition and therefore refused to accept 
it. On February 4, respondent rediverted the shipment to the 
+ * * at *°* *, Illinois, where it arrived at 2:15 p.m., 
February 8. 


5. On or about February 9, 1949, the * * * was advised 
by Food and Drug Administration agents to hold the carload of 
celery for Federal seizure. * * * advised respondent of this 
fact, and respondent stopped payment on its check and immedi- 
ately notified complainant of the reason for doing so. 


6. On or about February 10, 1949, Food and Drug Administra- 
tion agents took samples from the shipment and determined that 
the celery was affected by freeze damage ranging from 84 to 100 
percent. On February 16, a Federal inspection was made of the 
celery and the condition of the produce was reported as follows: 

“Practically all stalks damaged by from 4 to 10, mostly 5 to 7 

pithy branches, including from 2 to 4 branches brown dis- 
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colored and watersoaked, with epidermis blistered and peel- 
ing characteristic of freezing injury and distributed uni- 
formly through crates as to indicate injury did not occur in 
car; including 15 to 35%, average approximately 25% of 
stalks show decay, Bacterial Soft Rot in advanced stages 
affecting from 1 to 3 outer branches.” 


7. On February 18, 1949, a libel was filed in the United States 
District Court For the Northern District of Illinois, against this 
shipment, pursuant to which the entire carload of celery was 
seized by the United States Marshal on February 23, 1949, as 
being adulterated in interstate commerce within the meaning of 
the Federal Food, Drug, and Cosmetic Act, in that it was unfit 
for food by reason of its discoloration, pithiness and softening, 
due to freezing. The celery was eventually sold by the United 
States Marshal under order of the court for disposition in con- 
formity with the Federal Food, Drug, and Cosmetic Act, and the 
net proceeds in the amount of $10 were paid into the treasury 
of the United States. 


8. Formal complaint was filed on September 26, 1949, and 
within 9 months after the accrual of the alleged cause of action. 


CONCLUSIONS 


The first defense raised in respondent’s answer is that the con- 
tract is unenforceable by reason of the Statute of Frauds, in that 
no note or memorandum in writing of the sale was signed by 
respondent. Respondent does not mention the point thereafter, 
but we will discuss it as if it had been argued. 

The Perishable Agricultural Commodities Act and the regula- 
tions issued pursuant thereto contain no requirement that con- 
tracts for the sale of perishable agricultural commodities, or some 
note or memorandum thereof, must be in writing. Where the act 
and the regulations provide no rule for the solution of questions 
arising out of the sale of perishable agricultural commodities in 
interstate commerce, we resort to the state law applicable under 
the principles of the conflict of laws. Joseph Rothenberg v. H. 
Rothstein & Sons, 183 F. 2d 524 (3rd Cir. 1950). 

In the Rothenberg case the offer to sell was made in New York 
and was accepted in Pennsylvania. The Court held that this was 
a Pennsylvania contract. In the case before us, the seller in Wis- 
consin offered to sell to respondent in Missouri a carload of celery. 
Since the acceptance, the last act necessary to bring the contract 
into being, was in Missouri, this is a Missouri contract and should 
be governed by the laws of that state. Under the Missouri statute 
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(Mo. Rev. Stats. § 3355), “No contract for the sale of goods, 
wares, and merchandise for the price of thirty dollars or upward, 
shall be allowed to be good, unless the buyer shall accept part of 
the goods sold, and actually receive the same, or give something 
in earnest to bind the bargain, or in part payment, or unless some 
note or memorandum in writing be made of the bargain, and 
signed by the parties to be charged with such contract, or their 
agents lawfully authorized.” 

The Court said in the Rothenberg case that if a state Statute 
- of Frauds has the substantive effect of rendering a parol con- 
tract void, it would have the same effect upon a contract to sell 
perishable agricultural commodities in interstate commerce to 
which that statute was applicable under conflict of laws principles. 
It is necessary, therefore, to determine whether the Statute of 
Frauds of Missouri is substantive or procedural in effect. Some 
of the early cases held that contracts that failed to satisfy the 
statute were void. However, in the case of Kludt v. Connett et al., 
350 Mo. 793, 168 S.W. 2d 1068 (1943), the Supreme Court of 
Missouri stated, regarding a signed written statement by com- 
plainant’s testator binding himself to deliver a certain number of 
shares of stock to respondents, in consideration of their promise 
to execute their note to him in amounts and on terms specified 
in the writing, to which respondents agreed, that: “This agree- 
ment was not illegal or void. The phrase in the statute ‘allowed 
to be good’ only refers to the remedy and does not make the 
contract void.” This language clearly indicates that the highest 
court of the State of Missouri regards the statute as procedural 
in the sense that it denies a remedy in the Missouri courts for the 
‘enforcement of such contracts as fail to satisfy the statute, but 
does not have the effect of rendering them void for all purposes. 
It must be concluded, therefore, that the Statute of Frauds of 
Missouri is not applicable to invalidate the contract between the 
parties to this proceeding under the Perishable Agricultural Com- 
modities Act. 

Moreover, the contract was enforceable even if the Missouri 
Statute should be held to be applicable. Respondent’s acts of divert- 
ing the shipment to a customer at * * *, and subsequently 
rediverting it to another customer at * * *, after rejection 
by the * * * customer, was sufficient “receipt and accep- 
tance” to take the contract out of the operation of the Statute of 
Frauds. 

Respondent’s principal defense is that the celery received from 
complainant did not meet the warranty of merchantability which 
was part of the contract by implication of law. The contract in 
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this proceeding was for the sale by complainant to respondent of 
one carload of celery which was rolling from California at the 
time of sale. There was no express representation as to the grade, 
quality or condition of the celery. The basis of sale was “rolling 
acceptance final.” Under this term, the buyer surrenders his right 
to reject the produce on arrival and also the protection of the 
warranty of suitable shipping condition. L. Gillarde Co. v. Joseph 
Martinelli & Co., Inc., 168 F. 2d 276 (1st Cir. 1948), as amended 
169 F. 2d 60. Certiorari denied, 335 U.S. 885. However, he does 
not forfeit his right to recover for damages sustained as the 
result of the seller’s failure to comply with the contract with 
respect to the character of the goods, the time of shipment, or 
any other material provision of the agreement. The LeRoy Dyal 
Co., Inc. v. Charles R. Allen, 161 F. (2d) 152 (4th Cir. 1947). 
Nor do these terms of a contract prevent the buyer from recover- 
ing damages for breach of the implied warranty of merchant- 
ability at the time of sale. Garibaldi & Cuneo v. Al Kaiser & Bros., 
Inc., 9 A.D. 1372. The buyer’s right to recover damages in such 
cases, however, is conditioned upon his having accepted the ship- 
ment. L. Gillarde Co. v. Joseph Martinelli & Co., Inc., supra. It 
is undisputed that the shipment was accepted in the instant case. 
Therefore, respondent is in a position to seek recovery of damages 
from complainant for the alleged breach of the implied warranty 
of merchantability. 

Complainant contends in its brief that respondent is estopped 
from recovering damages by reason of its failure to pay the 
purchase price. The case of L. Gillarde Co. v. Joseph Martinelli & 
Co., Inc., supra, is cited as authority for this proposition. There 
is no support for this contention in the Gillarde case. That case 
holds that in an acceptance final contract the buyer must accept 
the shipment in order to be qualified to recoup damages suffered 
by reason of a breach of contract by the seller, but it does not 
require that the buyer must also have paid for the shipment. 
There is abundant authority to demonstrate the buyer’s right to 
have such damages set off against the purchase price. C. H. Rob- 
inson v. J. Weiner & Son, 8 A.D. 718; Anonymous Decision, 7 A.D. 
1092; L. Gillarde Co. v. Nash-Finch Co., 6 A.D. 794. 

It remains to be determined whether there was a breach of the 
implied warranty of merchantability at the time this celery was 
sold and, if so, the amount of damages attributable to such breach. 
The supplemental report of investigation contains a letter from 
the Chief of the Chicago District of the Food and Drug Adminis- 
tration which indicates that this particular car of celery was 
under surveillance by that agency on and after February 3, 1949. 
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Its movement was traced and it was located at * * *, Illinois, 
upon its arrival. Samples were taken from the shipment on Feb- 
ruary 10, 1949, for the purpose of ascertaining whether the celery 
was adulterated within the meaning of the Federal Food, Drug, 
and Cosmetic Act. The celery was found to contain from 87 to 100 
percent freeze damage, and as a result of these findings the 
* * * at * * *. Tilinois, to whom respondent had con- 
signed the shipment, was requested to hold the celery for Federal 
seizure. On February 16, 1949, a Federal inspection was made 
of the shipment and the condition report, which is set out in 
detail in finding of fact 6, states, in part, “epidermis blistered 
and peeling characteristic of freezing injury and distributed uni- 
formly through crates as to indicate injury did not occur in car.” 
The evidence also shows that there had been freezing conditions 
in the growing fields where this celery was produced and that the 
celery which was being shipped from this area was or might 
have been affected thereby. The foregoing is convincing evidence 
that the condition of the celery which caused it to be subject to 
seizure under the Federal Food, Drug, and Cosmetic Act was due 
to field freezing, and existed at the time the produce was shipped. 
It is concluded that the celery was not merchantable at the time 
of sale and diversion to respondent. Nor can respondent be held 
to have been derelict in its duty to mitigate damages in this case 
by reason of its failure to attempt salvage operations on the 
celery. When the shipment arrived at * * *, respondent’s 
agent was requested by agents of the Food and Drug Administra- 
tion to hold the celery for Federal seizure. Having been thus 
warned, respondent may have incurred civil or possibly criminal 
liability had it attempted to sell this adulterated produce for 
-human consumption. In these circumstances, respondent properly 
acceded to the request of the Federal agents that the shipment 
be held for seizure, and was under no duty to attempt to sell or 
salvage the celery in defiance thereof. 

Complainant argues in its brief that respondent entered the 
contract with full knowledge of the freezing conditions which 
existed in the growing fields, and was fully aware of the possibility 
that the commodity might be damaged. This knowledge of general 
adverse conditions, however, would not serve to nullify the im- 
plied warranty that the specific goods which were the subject 
matter of this contract were of merchantable quality. 

It is clear that there was a total loss on this shipment. The 
celery was seized by the U.S. Marshal and subsequently sold by 
the order of the court for the amount of $10, which sum of money 
was paid into the treasury of the United States. As far as the 
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parties to this action are concerned, the celery was entirely 
worthless. The damages sustained by respondent as the result of 
complainant’s failure to deliver merchantable celery was the dif- 
ference between the value of the celery had it been in merchant- 
able condition and the value of the celery which actually was 
delivered. It must be assumed that the contract price agreed upon 
between the parties represents the fair and reasonable value of 
the described merchandise had it met the implied warranty of 
merchantability, there being no evidence introduced to indicate a 
different value. It follows that the damages suffered by respondent 
as the result of complainant’s breach of warranty is equal to the 
full amount of the purchase price. Accordingly, the complaint 
should be dismissed. 

ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 2882) 


PACA Doc. No. 5318. Decided August 14, 1951. 





Dismissal 





Equalization of Damages 


Since the damages resulting from complainant’s breach of the warranty of 
suitable shipping condition is equal to the unpaid balance of the contract 
purchase price, respondent has no further obligation to complainant, 
and the complaint should be dismissed. 


F.O.B. Sale—Evidence—Effect of Failure to Object to Terms of Contract 
of Purchase and Sale 


Broker’s testimony as to presence of the term f.o.b. Miami in complainant’s 
telegram and invoice, and respondent’s failure to object to their 
presence, are evidence that this term was agreed upon by the parties. 


Warranty of Suitable Shipping Condition—‘‘Rolling Truck” — 
“Rolling Car” 


Although the regulations do not refer to “rolling truck,” there is no valid 
basis for distinguishing this term from the term “rolling car,” at least 
so far as legal conclusions incident thereto are concerned. Where a 
contract is consummated while truck transporting the produce is in 
transit, and the contract contains the term f.o.b. Miami (shipping 
point), held, the complainant-seller warranted that the produce was 
in suitable shipping condition at the time of sale. 


Suitable Shipping Condition—Abnormally Deteriorated Condition 


Slightly soft fruit with dark discolored areas constitutes an abnormally 
deteriorated condition at destination, and indicates that the bananas 
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were not in suitable shipping condition at time of sale since the ship- 
ment arrived at destination 1 day after sale and it is unlikely that the 
deterioration evident on arrival would have occurred during that short 
period. 


Transportation Service and Conditions—Proof 


The condition of the truck approximately 8 hours after arrival and after 
most of the bananas had been unloaded is not sufficiently proximate 
to its condition on arrival to be probative of the transportation service 
and conditions up to the time of arrival. 


Acceptance—Proof—Evidence 


Respondent’s failure to object to complainant’s telegram, which contradicted 
respondent’s contention that a new agreement was reached whereby it 
would handle the bananas for complainant’s account, indicates that no 
new agreement had been reached and that respondent unconditionally 
accepted the produce. 


Acceptance—Breach of Warranty of Suitable Shipping Condition— 
Liability for Purchase Price—Damages 


accepting delivery of the bananas, respondent became liable for the 
contract purchase price. The breach of warranty of suitable shipping 
condition does not absolve respondent from this liability, but the 
damages resulting from this breach may be applied in diminution of 
the amount due. 


Damages—Breach of Warranty of Suitable Shipping Condition— 
Evidence—Proof 


General damages for the breach of warranty of suitable shipping condition 
would be the difference between the market value at destination of the 
bananas actually delivered and the market value at destination of 
bananas meeting contract requirements. In the absence of proof of 
these values, delivered cost is the best indication of the minimum market 
value the bananas would and should have had. The amount received 
on resale, minus expenses directly incurred in the resale, may be said 
to represent the value of the bananas actually received when such 
resale is promptly, properly, and diligently made. 


Complainant pro se. Mr. William Leonard Milburn, of Pittsburgh, Pennsyl- 
vania, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received August 9, 1949. In a formal 
complaint filed March 22, 1950, complainant seeks to recover 
$1,211.82, representing the unpaid balance of the purchase price 
of a truckload of bananas allegedly sold to and accepted by re- 
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spondent. Copies of the formal complaint and the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent April 1, 1950. A copy 
of the report of investigation was served upon complainant 
April 3, 1950. 

Respondent filed an answer April 17, 1950, denying generally 
the allegations of the complaint and contending that it contracted 
for “acceptable fruit, good upon arrival’ and that the shipment 
was accepted only after the parties agreed for respondent to 
handle the fruit on consignment. Respondent denies any obliga- 
tion to complainant, alleging that full payment of the net proceeds 
was tendered to and accepted by complainant, together with a 
full accounting. 

A hearing was held at * * *, Pennsylvania, December 6, 
1950. The depositions of * * * and complainant were placed 
in the record on complainant’s behalf. Respondent was repre- 
sented by counsel and offered the testimony of * * *. 


FINDINGS OF FACT 

1. Complainant, * * *, is an individual whose address is 
> © #, Pissida: 

2. Respondent is a partnership composed of * * *,* * *, 
and * * *, doing business as * * *, whose address is 
* * *, Pennsylvania. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 


3. On or about June 21, 1949, in the course of interstate com- 
merce, complainant shipped from * * *, Florida, a truckload, 
or 29,210 pounds, of Mexican bananas. On or about June 23, 1949, 
while the truck was at * * *, Virginia, complainant sold the 
truckload to respondent at an agreed price of 7 cents per pound 
plus a dock charge of $15, or a total price of $2,059.70, f.o.b. 
* * *~, Florida. The sale was negotiated by * * *. 


4. After arrival of the shipment at * * *, Pennsylvania, 
on or about 8 a.m., June 24, 1940, respondent telephoned both 
* * * and complainant that the bananas were in bad condi- 
tion from being cooked and overripe. Complainant requested and 
obtained Federal inspection of the bananas at * * * at 3:50 
p.m. on June 24, 1949. The inspector certified that all but approxi- 
mately 50 bunches of bananas were unloaded and hanging in re- 
spondent’s warehouse, that the refrigeration motor in the trailer 
was not running, and that the temperature at the second stack 
from the front end of the truck was 74° F. The certificate stated: 
“Practically all bananas are turning and are slightly soft. In 
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addition they show numerous small to large dark discolored 
areas.” 

5. Respondents made prompt and proper disposition of the 
bananas and realized net proceeds of $847.88 from their sale. 
The sum of $847.88, with an account sales, was transmitted to 
and accepted by complainant. Respondent has not paid any addi- 
tional sum to complainant. 

6. Informal complaint was received within 9 months after the 
alleged cause of action accrued. 
















CONCLUSIONS 


Complainant contends that the contract between the parties 
contained the terms “f.o.b. * * *,” while respondent-buyer 
contends that the bananas were to be “acceptable fruit, good on 
arrival.” Complainant’s version of the agreement between the 
parties is supported by the statement of the broker, * * *, as 
well as complainant’s telegram of June 24, 1949, and invoice, 
both of which referred to the sale as having been made on an 
f.o.b. * * * basis. There is no evidence in the record to 
indicate any objection by respondent, at the time of the trans- 
action involved herein, to the term f.o.b. * * * contained in 
the two documents. The broker’s testimony, the presence of this 
term in complainant’s wire and invoice, and respondent’s failure 
to object to its presence is some evidence that the term was agreed 
to by the parties. As respondent has not introduced sufficient 
evidence to overcome this inference, it is our conclusion that the 
agreement between the parties provided for an fob. * * * 

_ transaction. 

Ordinarily, title in an f.o.b. sale passes on delivery of the pro- 
duce to the carrier, and the shipper is required to deliver produce 
to the carrier in suitable shipping condition, that is, in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract (7 CFR 
46.24(i), (j)). In this case, there was no f.o.b. sale at the time 
the truck shipment left * * *. Complainant completed the 
sale of the bananas to respondent while the truck transporting 
the bananas wasat * * *, Virginia, approximately two-thirds 
of the distance from loading point at * * *, Florida, to des- 
tination, * * *, Pennsylvania. Had this been a carload of 
bananas rather than the truckload, there is no doubt but that it 
would have been considered a “rolling car” within the meaning 
of section 46.24(q) of the regulations (7 CFR 46.24(q)). Al- 
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though the regulations do not refer to “rolling truck” there is no 
valid basis for distinguishing the two at least so far as legal 
conclusions incident thereto are concerned. Accordingly, com- 
plainant warranted that the bananas were in suitable shipping 
condition at Richmond on June 23, 1949, the time of sale (7 CFR 
46.24(k) ). Nor is there any evidence in the record that the parties 
intended the warranty of suitable shipping condition to apply at 
shipping point because of the use of the term f.o.b. * * *. 
On the contrary, the evidence indicates that the term referred 
solely to liability for transportation charges. 

There is no record of any inspection of the bananas at 
to aid in the determination of the condition of the fruit at the 
time of sale. However, the abnormally deteriorated condition of 
the bananas at destination, as shown by inspection report No. B 
36375, indicates that the bananas were probably not in suitable 
shipping condition at shipping point, and were definitely not in 
suitable shipping condition at time of saleat * * *, Virginia. 
This is especially true as the trip from * * * to * * * 
consumed approximately 1 day, and it is unlikely that the deteri- 
oration evident on arrival would have occurred during that short 
period. Slightly soft fruit with dark discolored areas constitutes 
an abnormal destination condition, and would indicate lack of 
suitable shipping conditions in the absence of proof of delay or 
mishandling in transit. 

The complainant relies upon the federal inspection at destina- 
tion to establish that the truckload of bananas was not accorded 
normal transportation service or conditions. The federal inspector 
found the “Second stack from front end of truck 74° F.,” and 
also certified that the refrigeration motor was not running at the 
time of inspection. The condition of the truck approximately 8 
hours after arrival and after most of the bananas had been un- 
loaded is not sufficiently proximate to its condition on arrival to 
be probative of the transportation service and condition up to the 
time of arrival. It is not improbable that the truck driver turned 
the refrigeration motor off during the unloading period. Respond- 
ent * * * jnformed the broker that his first check of the 
temperature in the rear of the truck showed 60° F., and that later 
on the same day, June 24, 1949, a second check showed a rear 
temperature of 54° or 55°F. This would indicate that the re- 
frigeration unit had been in operation during the trip. We con- 
clude that there is insufficient proof to establish abnormal trans- 
portation service and conditions. Consequently, the warranty of 
suitable shipping condition is applicable, and was breached by 
complainant. 


* * * 
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It is respondent’s contention that it accepted the produce under 
an agreement whereby it would handle the bananas for com- 
plainant’s account. From the facts presented, it is clear that 
respondent accepted the bananas unconditionally upon arrival. 
While respondent claims it accepted the bananas pursuant to a 
new agreement, nothing in the record supports respondent’s posi- 
tion. Instead, the evidence is to the contrary. Especially con- 
vincing is a wire which complainant sent to respondent subse- 
quent to the alleged agreement and which respondent admits 
' receiving. It states in part: 

“MY ARRANGEMENT WITH YOU WAS PRICE BASIS 
7 CENTS LB F.O.B. * * * SINCERELY TRUST YOU 
WILL SEND CHECK IN FULL.” 


This communication appears to contradict any idea that a new 
agreement had been made. While it may be argued that this 
telegram constituted a self-serving declaration on the part of 
complainant, nevertheless, if the facts were not as stated, it seems 
that respondent would have objected promptly. There is no evi- 
dence that respondent did so. 


By accepting delivery of the bananas, respondent became liable 
for the contract purchase price. The breach of warranty of suit- 
able shipping condition does not absolve respondent from this 
liability, but the damages resulting from this breach may be 
applied in diminution of the amount due. There remains the 
question what damages, if any, respondent has suffered due to 
complainant’s breach of the warranty of suitable shipping con- 
dition. General damages for breach of the warranty here involved 
would be the difference between the market value of the bananas 
actually delivered at * * * and the market value at 
* * * of bananas meeting contract requirements. C & S Pro- 
duce Company v. L. N. Coxe, 8 A.D. 614. The burden of proving 
both values is upon the buyer, the respondent in this case. The 
respondent has introduced no evidence of what these values were. 
In the absence of such proof, we take delivered cost as the best 
indication of the minimum market value the bananas would and 
should have had. Los Angeles Banana Distributors v. Arthur 
Schwartz, 9 A.D. 1333; Kansas City Steak Company v. Case Pack- 
ing Company, 10 A.D. 394. This will not entirely compensate re- 
spondent, but at least it can hardly be said to be unfair to com- 
plainant. The delivered cost was the contract price, $2,059.70, 
plus freight, $526.42, or a total of $2,586.12. The amount received 
on resale minus expenses directly incurred in the resale may be 
said to represent the value of the bananas actually received when 
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such resale is promptly, properly, and diligently made. Respondent 
expended much effort in the resale of the bananas soon after the 
breach of warranty was discovered, and the resale of the bananas 
was promptly and properly made. The amount received on resale, 
$1,499.30, minus labor costs directly incurred in the resale, $125, 
or a total of $1,374.30, represents the value of the bananas actually 
received. Since the difference between $2,586.12 and $1,374.30, or 
$1,211.82, is the amount of damages resulting from complainant’s 
breach of the warranty of suitable shipping condition, and is 
equal to the unpaid balance of the contract purchase price, re- 
spondent has no further obligation to complainant and the com- 
plaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2883) 


PACA Doc. No. 5496. Decided August 14, 1951. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that it had received from 
respondent a check in the sum of $300, which complainant had accepted 
in full settlement of the controversy between the parties, the complaint 
is dismissed. 


Complainant pro se. Messrs. Golbus & Golbus, of Chicago, Illinois, for re- 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 8, 1951, wherein com- 
plainant alleged failure on the part of the respondent truly and 
correctly to account for peaches and nectarines shipped by com- 
plainant to respondent in July 1950. The respondent filed an 
answer to the complaint on March 19, 1951, and requested an 
oral hearing. 

Before a hearing date was agreed upon, however, complainant 
notified the Department by letter dated August 3, 1951, that it 
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has received from the respondent a check in the amount of $300, 
which complainant has accepted as full settlement in this case, 
Accordingly, the complaint filed herein is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2884) 


PACA Doc. No. 5548. Decided August 14, 1951. 


Dismissal—Settlement between Parties 


The complaint is dismissed where the Department has been notified by 
complainant that the controversy has been settled by agreement of the 
parties and that the complaint should be dismissed. 


Messrs. Moore & Riley, of Minneapolis, Minnesota, for complainant. Re. 
spondent pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed April 13, 1951, complainant requests 
reparation in the amount of $150, which is alleged to be the 
unpaid balance of the purchase price for a carload of peaches 
sold and delivered to respondent on or about July 29, 1950. Re. 
spondent filed an answer to the complaint on May 24, 1951, deny- 
ing liability on the grounds that respondent acted as a broker in 
connection with the transaction and, also, that the peaches did 
not meet contract requirements. 

By letter dated August 3, 1951, counsel for complainant advised 
the Department to the effect that complainant had accepted a 
check tendered by respondent in full settlement of the controversy, 
and that the complaint should be dismissed. Accordingly, the 
complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 2885) 






$300, 


Case, 
COLORADO POTATO COMPANY v. CARL NIBECK. PACA Doc. No. 


5570. Decided August 15, 1951. 








Failure to Pay Purchase Price—Default 


Where complainant alleged the sale of a carload of potatoes to respondent 
and failure of the latter to pay the purchase price, and where respond- 
ent did not file an answer, it is held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to pay the purchase 
price is in violation of the act, for which reparation should be awarded 
complainant. 








Colorado Potato Co., of Center, Colorado, complainant pro se. Mr. H. Bernard 
Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 4, 1951. A formal complaint, 
filed on June 13, 1951, alleged that complainant sold to respondent 
one carload of potatoes; that respondent accepted the potatoes; 
but that respondent has failed to pay complainant the agreed 
purchase price of $1,130. 

On June 29, 1951, a copy of the formal complaint, together 
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Re} With a copy of the report of investigation, prepared by the Regu- 
eny- latory Division, Fruit and Vegetable Branch, was served upon 
vr inf Tespondent by registered mail. On July 3, 1951, a copy of the 






report of investigation was served upon complainant by registered 
mail. 

At the time of the service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be filed 
within 20 days after receipt of such notice, and that failure to 
file an answer would constitute a waiver of hearing, and would 
be deemed an admission of the allegations of the complaint. Not- 
withstanding such notice, respondent failed to file an answer. The 
issuance of an order is therefore authorized without further 
proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Sidney M. Zimel, trading as 
Colorado Potato Company, whose post office address is P. O. Box 
51, Center, Colorado. 







2. Respondent is an individual, Carl Nibeck, whose post office 
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address is South Court, Marengo, Iowa. At the time of the trans. 
action involved herein, respondent was licensed under the act. 











































3. On or about April 17, 1951, in the course of interstate com- LON 
merce, complainant contracted to sell to respondent one carload C 
of potatoes, U. S. No. 1 Red McClures, Size A, consisting of 400 A 
50-pound paper bags at $2.50 per hundredweight, f.o.b., and 
400 50-pound paper bales, each containing five 10-pound paper 
“Vent Vu” sacks, at $3.15 per hundredweight, f.o.b., total pur- whe 
chase price $1,130. 

4. A Federal-State of Colorado inspection at Center, Colorado, f 
on or about April 18, 1951, certified that the potatoes graded ‘ 
U.S. No. 1, Size A, 2-inch minimum. 

5. Complainant shipped from Center, Colorado, to respondent c 
at North English, Iowa, the kind, quality, grade, and size of hing 
potatoes called for in the contract of sale, and in the manner ! 
agreed upon, in car URTX 8089. Upon arrival at destination ea 
respondent accepted the commodity. 

6. Complainant’s draft upon respondent, for the purchase price, 
dated April 17, 1951, was returned unpaid. Respondent has failed Th 
to pay complainant the agreed purchase price of $1,130, or any time) 
part thereof. laifes 

7. Formal complaint was filed within 9 months after the cause f 1951 
of action accrued. in co 

CONCLUSIONS be d 

As provided by the rules of practice, respondent’s failure to comy 
file an answer to the formal complaint constitutes a waiver off 4 
hearing and an admission of the facts alleged in the complaint} piyj; 
(7 CFR 47.8(c)). comy 

The facts thus admitted are that complainant sold to respond- repor 
ent a carload of potatoes; that potatoes meeting contract require upon 
ments were shipped to and accepted by respondent; and that} at 
respondent has failed to pay the purchase price. notifi 

Respondent’s failure to pay complainant the purchase price is} and { 
in violation of section 2 of the act. Reparation in the amount of tice, 
$1,130, plus interest, should be awarded complainant, and the hearj 
facts should be published. Respx 

ORDER there 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,130, plus interest thereon 
at the rate of 5 percent per annum from May 1, 1951, until paid. 2 

The facts and circumstances as set forth herein shall be pub- Inc., 





lished. 
Copies hereof shall be served upon the parties. 
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(No. 2886) 


LONG ISLAND PRODUCE & FERTILIZER COMPANY, INC. v. FLORIDA 
CoLD STORAGE & SuPpPLY Co. PACA Doc. No. 5572. Decided 


August 15, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold three truckloads of potatoes to respondent but the 
latter has not paid the balance due on the agreed purchase prices and 
failed to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of hearing, and its failure to pay the balance of the purchase 
price is a violation of the act, for which reparation should be awarded 
complainant. 


Long Island Produce & Fertilizer Co., Inc., of Riverhead, New York, com- 
plainant pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received from complainant on January 16, 


1951. Formal reparation complaint was filed June 5, 1951, where- 
in complainant seeks to recover a balance of $1,269.25 alleged to 
be due on three truckloads of potatoes sold to respondent, by 
complainant, during October 1950. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on June 27, 1951. On the same date copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Long Island Produce & Fertilizer Company, 
Inc., is a corporation, and its address is Riverhead, New York. 


2. Respondent, Florida Cold Storage & Supply Co., is a partner- 
ship, composed of James D. Whitelaw and Dorothy H. Whitelaw, 
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whose address is 37 East Market Street, Orlando, Florida. Re. 
spondent was not licensed at the time of the transactions involved 
in this case but was subject to license. Respondent subsequently 
applied for and was issued a license, at which time respondent 
paid arrearage covering the period of the transactions here in- 
volved. 


3. On or about October 7, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following produce: 


Quantity Item Amount 
Potatoes 


2500 10 lb. Sx U.S. No. 1 Size A 2” Min. 
Katahdins @ $.26 del 
60 100 lb. Sx U.S. No. 1 Size A 2” Min. 
Katahdins @ $2.20 del 
50 Ib. Sx U.S. No. 1 Size A 2” Min. 
Katahdins @ $1.07% del 


Total $943.25 


4. On or about October 7, 1950, potatoes which conformed with 
the terms of the contract of that date were shipped by complain- 
ant from Mattituck, New York, to respondent in Florida. Upon 
arrival at destination, respondent accepted the produce. 


5. On or about October 18, 1950, in the course of interstate 
commerce, complainant sold to respondent the following produce: 


Quantity Item Amount 
Potatoes 


1000 10 lb. Sx U.S. No. 1 Size A 2” Min. 

MAtERGineS 1G S18 6,0Rs. ocean $180.00 
1800 10 lb. Sx U.S. No. 1 Size A 2” Min. 

Retahdine @ $16 £6.56; =... 2n.5-5 288.00 


Total $468.00 


6. On or about October 18, 1950, potatoes which conformed 
with the terms of the contract of that date were shipped in re- 
spondent’s truck from Calverton, New York, to respondent in 
Florida. 


7. Respondent accepted the produce but requested and received 
a reduction in the purchase price on the contract of October 18, 
1950, of 50 percent, which reduced the balance due on that ship- 
ment to $234. 


8. On or about October 28, 1950, in the course of interstate 
commerce, complainant sold to respondent the following produce: 
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Quantity Item Amount 
Potatoes 


1000 10 lb. Sx U.S. No. 1 Size A 2” Min. 

Bateaname @. $28 tab... 4c $180.00 
1800 10 lb. Sx U.S. No. 1 Size A 2” Min. 

Hatahoms Gi $16 foik...=.....22-...... = 288.00 


Total $468.00 


9. On or about October 28, 1950, potatoes which conformed 
with the terms of the contract of that date were shipped in re- 
spondent’s truck from Riverhead, New York, to respondent in 
Florida. Respondent accepted the produce and has not paid the 
purchase price. 


10. The total purchase price for the three truckloads of pota- 
toes was $1,879.25. A reduction in the cost of the second shipment 
of $234 and an amount due from complainant to respondent, for 
the use of respondent’s trucks, of $376 reduced the balance due 
complainant on the three loads to $1,269.25, no part of which has 
been paid by respondent. 


11. Informal complaint was received January 16, 1951, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent purchased three truckloads of potatoes from com- 
plainant for $1,879.25. The potatoes were shipped in interstate 
commerce and accepted by respondent, who was given a credit of 
$610 in connection with the transaction, thus reducing the amount 
due to $1,269.25, no part of which has been paid. Respondent 
admitted that he owes complainant and promised to make pay- 
ment, but no payment has been made. 

Respondent’s failure to pay the balance due on the purchase 
prices in connection with these transactions is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,269.25, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,269.25, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 
paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 2887) 


M. & R. PRODUCE COMPANY v. BILL CHADWICK. PACA Doc. No. 
5579. Decided August 15, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold beans to respondent but the latter failed to pay 
the purchase price and failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint, and its failure to pay the purchase price is in violation of 
the act, for which reparation should be awarded complainant. 

M. & R. Produce, of Produce, Florida, complainant pro se. Mr. E. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 18, 1950. Formal rep- 
aration complaint was filed March 20, 1951, alleging that com- 
plainant sold, to respondent, 16 bushels of beans for $64, on or 
about May 5, 1950, but that respondent has not paid the purchase 
price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant July 2, 1951. Copies of the report of investigation 
and the formal complaint were served upon respondent on June [ 
30, 1951. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days, 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 

FINDINGS QF FACT 


1. Complainant is an individual, Michael Rosenblatt, trading 
as M. & R. Produce Company, whose address is Produce, Florida. 
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pub. 2. Respondent is an individual, Bill Chadwick, whose address 


is Cobb, Georgia. At the time of the transaction complained of 
herein respondent was licensed under the act. 

8. On or about May 5, 1950, in the course of interstate com- 
merce, complainant sold to respondent 16 bushels of pole beans 
at $4 per bushel, or a total purchase price of $64. 


4, Beans which conformed with the terms of the contract of 
May 5, 1950, were inspected and accepted by respondent in 
Produce, Florida, and transported by respondent to Cobb, Georgia. 


5. Respondent has not paid the purchase price of $64, or any 
part thereof. 
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6. Informal complaint was received October 18, 1950, which 
was within nine months after this cause of action accrued. 







CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent failed to account for beans sold to him by com- 
plainant on or about May 5, 1950, for an agreed purchase price 
of $64. The beans were inspected and purchased by respondent at 
complainant’s place of business in Produce, Florida, and trans- 
ported by respondent, by truck, to Cobb, Georgia. 

Respondent’s failure to pay the purchase price in connection 


Mul- 

















| or with this transaction is in violation of section 2 of the act. Com- 

ase plainant should be awarded reparation in the amount of $64, with 
interest, and the facts should be published. 
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pon ORDER 

ion 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $64, with interest thereon at 
the rate of 5 percent per annum from June 1, 1950, until paid. 






The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 2888) 


S. & D. WoLF Co. v. RosE PACKING COMPANY. PACA Doc. No. 
5573. Decided August 15, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold tomatoes to respondent, but the latter failed to pay 
the agreed purchase prices and failed to file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure 
to pay the full purchase prices is in violation of the act, for which 
complainant is entitled to an award of reparation. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received June 6, 1950. Formal reparation 
complaint was filed May 9, 1951, alleging that complainant sold 


tomatoes to respondent during May 1950, but that respondent 
failed to pay the agreed purchase prices. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney May 28, 1951. A copy of the report of in- 
vestigation and the formal complaint were served personally 
upon one of respondent’s partners July 3, 1951. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint. Respondent did not file an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, S. & D. Wolf Co., is a partnership composed 
of Samuel Wolf, David Wolf and Ben Kellerman, whose address 
is 208 Walnut Street, Philadelphia, Pennsylvania. 

2. Respondent, Rose Packing Company, is a partnership com- 
posed of Rose Bell and Samuel Hoffman, whose address is 221 
South Second Street, Philadelphia, Pennsylvania. At the time of 
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the transactions complained of herein respondent was licensed 
under the act. 


3. On or about May 11, 1950, in the course of interstate com- 
merce, complainant sold to respondent 300 lugs of 6x6 tomatoes 
at $3.75 per lug and 20 lugs of 6x6 tomatoes at $3.25 per lug, or 
a total purchase price of $1,190. 


4. On or about May 15, 1950, complainant sold to respondent 
200 lugs of 6x7 tomatoes at $3 per lug, or a total purchase price 
of $600. 


5. Tomatoes which conformed with the terms of the contracts 
were shipped in cars ART 28086 and ART 14164 from Pharr, 
Texas, to complainant in Philadelphia and were delivered by 
complainant to respondent. 


6. Respondent accepted the tomatoes and paid $766.70, leaving 
a balance due of $1,023.30, no part of which has been paid. 


7. Informal complaint was received June 6, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Complainant sold tomatoes to respondent for a total purchase 
price of $1,790. The tomatoes were shipped in interstate com- 
merce and delivered by complainant to respondent. Respondent 
accepted the produce and paid complainant $766.70, but has not 
paid the balance due of $1,023.30, or any part thereof. 

Respondent’s failure to pay the balance of the purchase price 
in connection with these transactions is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,023.30, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,023.30, with interest thereon 
at the rate of 5 percent per annum from June 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2889) 


Top MATSUMOTO v. R. B. BisHop PropUCcE Co. PACA Doc. No. 
5571. Decided August 20, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold three truckloads of onions to respondent but the 
latter failed to pay the agreed purchase prices and failed to file an 
answer, held, respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the full purchase prices is in violation 
of the act, for which reparation should be awarded complainant. 

Messrs. Morehead, Boyd & King, of Plainview, Texas, for complainant. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received from complainant’s agent Dick 
Clark on October 26, 1950. Formal reparation complaint was 
filed February 14, 1951, alleging that complainant sold three 
truckloads of onions to respondent during August and September 
1950, but that respondent has not paid the agreed purchase prices. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorneys on May 4, 1951. Copies of the report of 
investigation and the formal complaint were served upon re- 
spondent persona!!y on June 25, 1951. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Tod Matsumoto, whose address 
is Plainview, Texas. 

2. Respondent is an individual, Raymond B. Bishop, trading as 
R. B. Bishop Produce Co., whose address is 1050 Murphy Street, 
Atlanta, Georgia. At the time of the transaction complained of 
herein respondent was licensed under the act. 
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3. On or about August 25, 1950, in the course of interstate 
commerce, complainant sold to respondent 300 sacks of white 
boiler onions at 50 cents a sack and 300 sacks of yellow medium 
onions at $1 per sack, or a total purchase price of $450 f.o.b. 
Plainview, Texas. 

4. On or about August 26, 1950, onions, which conformed with 
the terms of the contract, were shipped in a truck by complainant 
from Plainview, Texas, to respondent in Atlanta, Georgia. 


5. On arrival at destination respondent accepted the produce 
and paid $60, leaving a balance due of $390. 

6. On or about August 28, 1950, in the course of interstate 
commerce, complainant sold to respondent 200 sacks of yellow 
Jumbo onions at $1.50 per sack; 200 sacks of Boiler onions at 
50 cents per sack; 100 sacks of white commercial onions at $1 a 
sack; and 100 sacks of yellow medium onions at 85 cents per 
sack, or a total purchase price of $585 f.o.b. Plainview, Texas. 


7. On or about August 30, 1950, onions which conformed with 


the terms of the contract were shipped in a truck by complainant 
from Plainview, Texas, to respondent in Atlanta, Georgia. 


8. Upon arrival at destination, respondent accepted the produce, 
but did not pay the purchase price. 

9. On or about September 4, 1950, in the course of interstate 
commerce, complainant sold to respondent 600 sacks of medium 
onions for $725 f.o.b. Plainview, Texas. 

10. On or about September 6, 1950, onions which conformed 


with the terms of the contract were shipped in a truck by com- 
plainant from Plainview, Texas, to respondent in Atlanta, 


Georgia. 

11. Upon arrival at destination respondent accepted the produce 
and paid $300, leaving a balance due of $425. 

12. The total purchase price for the three shipments of onions 
was $1,760. Respondent paid complainant $360, leaving a balance 
due of $1,400, no part of which has been paid. 

13. Informal complaint was received October 26, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
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alleged in the complaint as provided in the rules of practice f 
(7 CFR 47.8(c)). ; 

Complainant sold three truckloads of onions to respondent, | 
during August and September, for a total purchase price of 
$1,760. Complainant shipped onions which conformed with the 
terms of the contracts, in interstate commerce, to respondent, 
and respondent accepted the produce. Respondent paid complain- 
ant $360, leaving a balance due of $1,400, no part of which has 
been paid. 

It appears from the record that respondent admits his liability | 
in this case, but declares he is financially unable to make payment. | 

Respondent’s failure to pay the agreed purchase prices in con- | 
nection with these transactions is in violation of section 2 of the | 
act. Complainant should be awarded reparation in the amount of 
$1,400, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,400, with interest thereon at the 
rate of 5 percent per annum from October 1, 1950, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2890) 


_ M. W. FRISSELL & COMPANY v. ALTON FRUIT & PRODUCE COM- 
PANY. PACA Doc. No. 5469. Decided August 22, 1951. 


Failure to Pay Purchase Price—Evidence—Effect of Failure to Sustain 
Burden of Proof to Establish Affirmative Defense 


Where complainant sold a carload of potatoes to respondent at an agreed 
price and the evidence shows that complainant shipped potatoes that 
complied with contract specifications, that the shipment arrived and 
was refused by respondent who claimed that the broker agreed to take 
back the car of potatoes and dispose of them without loss to respondent, 
but the broker denied making any such deal with respondent, it is 
held, in complainant’s action for the loss sustained upon resale of the 
potatoes, that: (1) respondent had the burden of proof to establish 
its affirmative defense that the broker offered to resell the potatoes 
without loss to respondent, as well as the burden of proving that as an 
agent of complainant the broker was authorized to make such offer 
and guaranty against loss; and (2) since the whole record discloses 
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that respondent has failed to prove the alleged offer was made or that 
the broker had any authority to make any such agreement, respondent’s 
failure to accept and pay complainant for the potatoes was in violation 
of the act, for which complainant should be awarded reparation. 


| M. W. Frissell & Company, of Chicago, Illinois, complainant pro se. Mr. Paul 


H. Reis, of Alton, Illinois, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


PRELIMINARY STATEMENT 
This is a reparation proceeding pursuant to the Perishable 


F Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
it of | et seq.), instituted by informal complaint received in the Depart- 
» ment on February 28, 1950. Complainant alleges in the formal 
' complaint filed November 6, 1950, that respondent refused to take 
' delivery of a carload of potatoes purchased from complainant 
pay _ in February 1950, and that as a result of respondent’s refusal of 
the | 


said shipments of potatoes complainant suffered damages in the 
sum of $193.92, for which complainant requests reparation. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent by registered mail on Janu- 
ary 15, 1951. On the same date, complainant was served in like 
manner with a copy of the report of investigation. Respondent 
filed an answer to the complaint on January 29, 1951, in which it 
is alleged that respondent-partnership was dissolved prior to 
arrival of the shipment of potatoes, one partner, Morris M. Cohen, 
assuming all the assets and liabilities of the partnership; that 
in so doing Cohen “found that financially he was unable to comply 
with the order placed and notified . . . the brokers .. . that on 
account of the necessity for him to take immediate steps to secure 
himself in this business that he would be unable to accept said 
car...” It is further alleged in the answer to the complaint that 
the broker agreed to “accept this car and dispose of the same 
without loss to him, the respondent.” Respondent’s answer admits 
that after the produce had been resold the broker notified re- 
spondent that there was a difference between the original con- 
tract price and the amount for which the potatoes were eventually 
disposed of. 

The amount involved in the controversy being under $500, the 
issues are determined under the shortened procedure method pro- 
vided by the rules of practice. In addition to the pleadings and 
exhibits, the record contains an opening statement of facts by 
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complainant, an answering statement by respondent, and com-} 
plainant’s statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of M. W. Frissell 
and N. C. Frissell, doing business as M. W. Frissell & Company, f 
whose post office address is 1425 South Racine Avenue, Chicago 8, 
Illinois. 

2. Respondent at the time of this transaction was a partnership | 
composed of Joseph Spicuzza and Morris M. Cohen, doing busi- 
ness as the Alton Fruit & Produce Company, whose post office 
address is 100 Alby Street, Alton, Illinois. Respondent partnership 
was licensed under the act at the time of the transaction in con- 
troversy. 

3. On or about February 4, 1950, the respondent partnership 
was dissolved and Morris M. Cohen purchased the business, f 
assuming all assets and liabilities of said partnership. After pay- 
ment of 83 cents arrearage for the month of February 1950, 
Morris M. Cohen was issued license No. 126502 on February 24, | 
1950, to trade as Alton Fruit & Produce Company. 

4. On or about February 1, 1950, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent a 
carload of U.S. No. 1, Size A, Northern Triumph potatoes, at an 
agreed price of $2.50 per cwt. delivered at Alton, Illinois. 


5. The contract of purchase and sale was negotiated by The 
Gilbert Company, a broker located at St. Louis, Missouri, who 
acted in the transaction as agent for both complainant and re- 
spondent. 

6. The said potatoes, contained in car PFE 48650, were ship- 
ped from Ada, Minnesota, on January 20, 1950, and were sold 
for diversion from Chicago, Illinois, on February 1, 1950. A 
shipping point inspection certificate shows the potatoes graded 
U.S. No. 1, Size A, at the time of shipment. The potatoes were 
diverted from Chicago to respondent at Alton, Illinois, on Feb- 
ruary 1, in accordance with the contract. 

7. Upon arrival of car PFE 48650 at destination, respondent 
failed to take delivery of the potatoes and requested the broker 
to have the car diverted to another market. The broker so notified 
complainant and complainant diverted the car of potatoes to 
St. Louis for resale. 

8. The potatoes were resold by the broker for $2.15 per cwt. 
delivered at St. Louis, or for a total net price of $600.91, after 
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deducting freight, demurrage, and brokerage. The resale resulted 
in a loss to complainant of $193.92, which respondent has not paid 


to complainant. 

9. Informal complaint was filed on February 28, 1950, which 
was within 9 months from the time the alleged cause of action 
herein accrued. 

CONCLUSIONS 

The undisputed evidence shows that complainant sold to re- 
spondent a carload of potatoes at an agreed price; that complain- 
ant shipped potatoes which complied with contract specifications ; 
that the potatoes were diverted to respondent on the day of sale; 
that they arrived in due course at destination; and that respond- 
ent failed to accept the potatoes and to pay complainant the 
purchase price therefor. 

The only controversy in the case relates to respondent’s con- 
tention that when respondent notified the broker that it would 
be financially unable to accept and pay for the potatoes due to the 
fact that the partnership had been dissolved since the order was 
placed and one partner had assumed all assets and liabilities of 
said partnership, the broker agreed to “accept” the car of pota- 
toes and dispose of the shipment without loss to the respondent. 
Complainant denies that this is a true statement of facts. Re- 
spondent, of course, has the burden of proof of this affirmative 
defense, as well as the burden to establish that the broker as an 
agent of complainant was authorized to make such an offer and 
guaranty against loss. 

Respondent has submitted no evidence whatsoever which would 
tend to show that the broker had any authority, actual or im- 
plied, to release respondent from its obligation to accept and pay 
complainant for the potatoes or to guarantee respondent against 
loss upon a resale of the potatoes. On the other hand, complain- 
ant’s position is supported by letters from the broker, attached to 
the opening statement of facts, strongly denying that the broker 
made any deal with respondent to the effect that the latter would 
be released from its obligation under the contract. The broker 
stated in a letter to complainant, dated February 13, 1951, that 
respondent “. . . asked us to sell this car for him and that he 
would pay the loss. At no time did we make him any kind of a 
deal whereby he would not be responsible for his obligation .. . 
We would not have a reason to make any kind of a deal without 
your authority any way and why should we take any loss what- 
soever.” The file contains other evidence tending to substantiate 
the statement of the broker and complainant’s position. A letter 
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to respondent from the broker dated February 9, 1951, reads as 
follows: 

“Our organization has been doing everything humanly pos- 

sible to minimize your loss on car potatoes PFE 48650 but 

there is nothing further we can do and we finally sold it at 
$2.15 St. Louis to Balsano F. & P. Co.” 

In addition to the foregoing, the report of investigation shows 
that the Department discussed the complaint in this case with 
respondent’s Morris M. Cohen on several occasions. On one occa- 
sion, Cohen stated that the shipment was refused because of lack 
. of funds and was informed that this was not an acceptable reason. 
Later, Cohen indicated a desire to arrange a compromise settle- 
ment, but failed to send a remittance after being informed by the 
Department of the sum that complainant was willing to accept. 
As a matter of fact, the whole record tends to discredit respond- 
ent’s version of the transaction. 

From the evidence before us, it is concluded that respondent 
has failed to prove that the alleged offer to dispose of the potatoes 
without loss to respondent was made by the broker or that the 
broker had any authority to make such an agreement. See Nick 
Argondelis v. Senter Bros., Inc., 4 A.D. 420. Respondent’s failure 


to accept and pay complainant for the carload of potatoes was in 
violation of section 2 of the act, for which complainant should 
be awarded reparation with interest. The facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $193.92, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until paid. 


The facts and, circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2891) 
PACA Doc. No. 5249. Decided August 22, 1951. 


Dismissal—Rescission of Contract 


Where respondent purchased a truckload of bananas after inspection at 
loading point by its purchasing agent but refused to accept delivery 
at destination unless the price was reduced one cent per pound which 
complainant refused to grant, and, after respondent rejected a counter- 
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offer of a smaller allowance, complainant resold the bananas in another 
market without making it clear to respondent that the resale was made 
merely to mitigate damages, it is held, that, under these circumstances, 
the contract was rescinded, thus releasing respondent from liability 
and warranting dismissal of the complaint. 







Rescission of Contract—Effect of Acceptance of Return of Goods 


Where buyer accepted the goods back without qualification and without 

making it clear that it was receiving them solely to dispose of them 
for the account of the buyer to mitigate the damages, held, the seller 
had assented to the rescission and discharge of the original sale. 









Principal and Agent—Principal Bound by Apparent Authority of Agent 





Where it appears from all the evidence that the bananas were not of the 
best quality and contained a considerable amount of scarring, and thus 
did not come up to the specifications of “good clean fruit”, but com- 
plainant made no representation or warranty with respect to the 
bananas which were inspected and selected by respondent’s purchasing 
agent, who was vested with apparent if not actual authority to make 
the purchase on respondent’s behalf, held, respondent is bound by its 
agent’s inspection and acceptance of the fruit at shipping point and is 
precluded from rejecting the shipment at destination, or holding the 
seller liable for any alleged unsatisfactory quality of produce. 











Court Decision Followed 
Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (C.C.A. 10th, 1948). 







Complainant pro se. Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 





Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received July 5, 1949. In a formal com- 
plaint filed November 28, 1949, complainant alleges that respond- 
ent rejected without reasonable cause a truckload of bananas 
delivered by complainant in accordance with an agreement be- 
tween the parties. A copy of the report of investigation prepared 
by the Regulatory Division, Fruit and Vegetable Branch, was 
served upon complainant by registered mail on December 8, 1949. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent by registered mail on 
December 18, 1949. Respondent filed an answer on December 27, 
1949, denying all material allegations of the complaint and alleg- 
ing that the bananas tendered by complainant were not in ac- 
cordance with the contract. 
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An oral hearing was held at * * *, Illinois, on October 27, 
1950. No appearance was entered on behalf of complainant at 
the hearing. The depositions of * * *,* * *,and* * * 
were received in evidence on complainant’s behalf. Respondent 
was represented by counsel and the testimony of four witnesses 
was introduced in respondent’s behalf. Subsequent to the hearing 
a brief was submitted by respondent’s attorneys and complainant 
submitted a statement in support of his position. 


FINDINGS OF FACT 

1. Complainant, * * *, is an individual whose address is 
> SS Fe. 

2. Respondent, * * *, is a partnership composed of * * *, 
* * *, and * * * whose address is * * *, Illinois. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 

3. On or about June 20, 1949, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 
plainant to respondent of a truckload, or 24,600 pounds, of Santa 
Marta bananas at 714 cents per pound, plus a dock charge of $15, 
or a total of $1,860, f.o.b. * * *, Florida. This purchase was 
negotiated for respondent by his broker, * * *,of * * *, 
Florida, and the bananas were shipped from that point on the 
same day that the purchase was made. 

4. On or about June 23, 1949, the truckload of bananas involved 
in this proceeding arrived at respondent’s place of business in 
* * *~, Tllinois, where the respondent unloaded only approxi- 
mately 75 stems of the bananas and then called * * * and 
Subsequently spoke to complainant by long distance telephone to 
inform him that the bananas were of such inferior quality that 
delivery would not be accepted unless complainant would make 
an allowance of 1 cent per pound. Complainant refused to grant 
this requested allowance but made a counter-offer of an allow- 
ance of 14 cent per pound, which respondent refused to accept. 
Complainant, through * * *, a Chicago banana dealer, in- 
structed the respondent to reload the bananas which had been 
removed from the truck and divert the shipment to * * *, 
Michigan, for resale. 

5. The bananas were resold at * * *, Michigan, on June 
28, 1949, for a net amount of $829.32. 

6. Formal complaint was filed on November 28, 1949, which 
was within 9 months from the time the alleged cause of action 
accrued. 
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CONCLUSIONS 


This is a proceeding for the recovery of a loss alleged to have 
been sustained by complainant on resale of a truckload of bananas 
after the respondent refused to take delivery. It is respondent’s 
contention that it authorized * * *, a broker located at 
* * * Florida, to purchase from the Southeastern Importing 
Company a truckload of good quality, clean, full fruit bananas, 
subject to inspection and approval by respondent at * * *; 
and that notwithstanding this authorization, * * *  pur- 
chased for respondent’s account a truckload of inferior bananas 
from on an f.o.b. * * * acceptance basis. Re- 
spondent concludes, therefore, that the contract entered into by 
* * * with complainant was beyond the scope of his authority 
and not binding upon the respondent. 

The record indicates that * * *, of respondent firm, was 
contacted by * * * at * * *, Florida, during March 
1949, and made arrangements with him to purchase bananas for 
respondent. The exact substance of their agreement is not in- 
dicated by the record since neither * * * nor * * * 
were made witnesses at the hearing. However, at 
order, * * * purchased two truckloads of bananas for re- 
spondent on March 21 and March 28, 1949, respectively. * * * 
confirmed each of these transactions by a telegram. The first 
telegram reads as follows: 

“AS PER YOUR ORDER PURCHASED FOR YOUR AC- 

COUNT AND SHIPPED FOB * * * ACCEPTANCE 

2 AM MONDAY 21ST 802 BUNCHES WEIGHING 25,660 

LBS AT .07 PLUS A QUARTER BROKERAGE PLUS 

$15.00 LOADING FOR A TOTAL OF $1,875.35. PLEASE 

AIR MAIL CHECK TODAY.” 


The second telegram reads substantially the same. On May 16 
and again on June 20, * * *, of respondent firm, placed 
further orders for bananas with * * * by telephone from 
* * *. Each of these orders was confirmed by a telegram read- 
ing substantially the same as that quoted above. With respect to 
the first three shipments, respondent took no exception to the 
wording of the telegrams and the transactions were consummated 
as indicated therein except that respondent did not send its check 
for any of the shipments until the same were received at 
* a * 











* * 










* * oe 





























In connection with the shipment involved herein, the June 20 
order, * * * inquired of * * * about bananas for ship- 
mt * * 4, *. 4 8 * * * that he could 
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purchase good clean Santa Marta bananas for respondent at 714 
cents per poundf.o.b. * * *. * * * authorized * * * 
to purchase a truckload of the bananas. * * * purchased 
bananas from * * * in fulfillment of the order, and selected 
each stem which went into the truckload. The contract was con- 
firmed by telegram precisely as the three previous shipments had 
been confirmed and while it is true respondent sent a telegram 
objecting to the terms stated in the confirmation wire, there is 
nothing to indicate that any different relationship existed between 
the parties with respect to this transaction than had existed with 
’ respect to the first three. 

* * * instructions with respect to the purchase of bananas 
for respondent’s account appear to have come from * * * 
when he contacted * * * personally at * * *. Precisely 
what was agreed upon between them does not appear in the 
record. However, the pattern of their agreement is evident from 
the first three transactions. In each of the confirmations issued 
by * * *, the seller remained unidentified. In each case the 
terms “AS PER YOUR ORDER PURCHASED FOR YOUR 
ACCOUNT AND SHIPPED FOB * * * ACCEPTANCE” 
appeared in the telegram. The fact that respondent did not object 
to the terms of sale as set forth in the confirmations with respect 
to the first three sales is evidence that such terms were in ac- 
cordance with the agreement made between * * * and 
* * * 

The evidence offered by respondent that * 
cifically instructed not to purchase bananas from 
not convincing. In a letter written to the Department by * 
which is a part of the report of investigation, * * * denies 
that he was forbidden to purchase bananas from * * * for 
respondent’s account. He stated that * * * recommended 
certain importers to him as ones which usually carry good 
bananas, but did not limit him in any way to any specific im- 
porters. * * * also denied that he represented that the 
bananas in the June 20 shipment came from Southeastern Import- 
ing Company, and stated that it would be illogical for him to 
attempt to misrepresent the source of the bananas, since the buyer 
can ascertain the name of the importer with no difficulty. 

It is concluded that * * * did not exceed the scope of his 
actual or apparent authority in this case. He was authorized to 
purchase bananas for respondent and the bananas were bought 
on the basis of his inspection. Complainant made no warranty to 
* * * with respect to the size or quality of the bananas. 
Under these circumstances, respondent is bound by the skill and 
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judgment of its agent in inspecting and selecting bananas for its 
account and has no recourse against the seller for any alleged 
failure on the part of such purchasing agent to select fruit of the 
quality he was instructed to purchase. John Jacobs Farms v. 
United Fruit & Produce Co., 8 A.D. 693. 

Respondent next contends that complainant failed to deliver 
bananas in accordance with contract specifications, in that re- 
spondent’s agent was ordered to buy good clean full Santa Marta 
bananas of good quality, and the bananas which were tendered for 
delivery at * * * were thin, scarred and of poor quality. 
Considerable evidence was presented by both parties with refer- 
ence to the quality of the bananas at * * * and later at 
* * * where they were diverted for resale. It appears from 
all the evidence that the bananas were not of the best quality and 
contained a considerable amount of scarring, and thus did not 
come up to the specifications of ‘“‘good clean fruit.” On the other 
hand, however, complainant made no representation or warranty 
with respect to the bananas. They were inspected and selected by 
respondent’s purchasing agent, who was vested with apparent if 
not actual authority to make the purchase on respondent’s behalf. 
In these circumstances, respondent is bound by its agent’s inspec- 
tion and acceptance of the fruit at shipping point and is precluded 
from rejecting the shipment at destination, or holding the seller 
liable for any alleged unsatisfactory quality of the produce. 

The truckload of bananas arrived at respondent’s place of busi- 
ness late in the afternoon of June 23, 1949. Respondent immedi- 
ately commenced unloading the truck and removed a total of 
approximately 75 stems of bananas. By that time respondent was 
able to ascertain that the bananas were not of the best quality. 
* * * called * * * by telephone and advised him of the 
unsatisfactory quality and condition of the bananas. * * * 
conveyed * * complaint to * * * . who called * * *, 
another banana dealer at * * *, and requested him to go to 
respondent’s place of business and inspect the bananas. * * * 
informed * * * that he would not accept the bananas unless 
a reduction of one cent per pound were allowed. * * * called 
complainant by telephone from * * *_ office and urged him 
to accept the offer. Complainant made a counteroffer of one-half 
cent per pound reduction which * * * refused to accept. 
Thereupon * * * requested * * * to reload the bananas 
on the truck and advised that he had the bananas “sold to a 
customer in * * * for more money.” The truck was reloaded 
and shipped to * * * in accordance with complainant’s in- 
structions. Complainant subsequently resold the bananas to 
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* * * at * * * and recovered the net amount of $829.32 


thereon. 
Respondent takes the position that the foregoing exchange 


amounted to a mutual rescission and cancellation of the original 
contract, and an agreement on the part of the seller to retake 
possession of the shipment without qualification and without 
making it clear that it was doing so merely to mitigate the 
damages. Respondent’s position is well taken in this instance. 
There is no material distinction between the facts of this case 
and those of the case of Ernest E. Fadler Co. v. Hesser, 166 F. 2d 
904 (C.C.A. 10th, 1948), wherein the court concluded that by 
accepting the goods back without qualification and without mak- 
ing it clear that it was receiving them solely to dispose of them 
for the account of the buyer to mitigate the damages, the seller 
had assented to the rescission and discharge of the original sale. 
See also Anonymous Decision, 8 A.D. 804. It is concluded that 
respondent was released from liability on this contract and can- 
not be held accountable for any loss which complainant may have 
sustained in the subsequent resale of the shipment. Accordingly, 
the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2892) 


MARKET PRODUCE COMPANY v. M.G.S. TOMATO DISTRIBUTORS, 
Inc. PACA Doc. No. 5307. Decided August 23, 1951. 


Dismissal—Petition for Reconsideration 


Since the prior order is supported by the evidence of record and applicable 
law, the petition for reconsideration is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.), 
an order was issued on August 1, 1951, in which complainant was 
awarded reparation in the amount of $542.57, plus interest. The 
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order was based upon our findings and conclusions that respond- 
ent had sold a truckload of tomatoes to complainant but that, 
contrary to the agreement of the parties, respondent had failed 
to deliver the tomatoes at the time agreed upon and that, as a 
consequence thereof, complainant sustained damages in the 
amount awarded. Copies of the order were served by registered 
mail upon complainant on August 2, 1951, and upon respondent 
on August 3, 1951. 

On August 9, 1951, and within the time required by the rules 
of practice, respondent filed a petition for reconsideration of our 
order herein. Respondent’s only allegation of error is in connec- 
tion with the amount of damages awarded complainant. Respond- 
ent avers that insufficient weight was given to the testimony of 
respondent’s witnesses with respect to respondent’s alleged offer 
to replace the tomatoes in controversy, and as to the cost of a 
replacement shipment. We are convinced our previous conclusion 
as to respondent’s failure to offer to replace the tomatoes in 
controversy with tomatoes of like quality and at the contract price 
is supported by the evidence of record. We also think the amount 
of damages awarded correctly reflects the recoverable loss sus- 
tained by complainant. 

In conclusion, the order of August 1, 1951, is supported by 
the evidence of record and by applicable law. Accordingly, re- 
spondent’s petition for reconsideration should be, and is, hereby 
dismissed without prior service upon complainant. 


The reparation awarded in the order of August 1, 1951, shall 
be paid within 30 days from the date of this order. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 



































(No. 2893) 






WALKER ORCHARDS v. NATHAN GORDON. PACA Doc. No. 5583. 
Decided August 23, 1951. 







Failure to Pay Net Net Proceeds—Default 





Where complainant shipped potatoes and apples to respondent on consign- 
ment to be sold for the former’s account, but respondent failed to pay 
complainant the net proceeds and failed to file an answer, it is held, 

respondent’s failure to file an answer constitutes an admission of the 
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facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the net proceeds realized on the sale of the 
produce is in violation of the act, for which reparation should be 
awarded complainant. 

Walker Orchards, of Mt. Airy, Maryland, complainant pro se. Mr. E. D, 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received April 3, 1951. Formal reparation 
complaint was filed July 3, 1951, alleging that complainant ship- 
ped three truckloads of potatoes and apples to respondent on 
consignment during November and December 1950 and January 
1951, but that respondent failed to pay complainant the net pro- 
ceeds of $624.53 realized on the sale of the produce. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant July 7, 1951. On July 9, 1951, copies of the report 
of investigation and the formal complaint were served upon re- 
spondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, D. T. Walker, trading as 
Walker Orchards, whose address is Mt. Airy, Maryland. 


2. Respondent is an individual, Nathan Gordon, whose address 
is 5th & Neal Streets, N. E., Washington, D.C. At the time of 
the transactions complained of herein respondent was licensed 
under the act. 


3. On or about November 21, 1950, in the course of interstate 
commerce, complainant and respondent entered into a contract 
providing that complainant would ship to respondent, for hand- 
ling on consignment, 106 bags of potatoes and 30 bushels of 
apples. In accordance with the contract, complainant shipped 
produce from a loading point in Maryland to respondent in 
Washington, D. C. 
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4. On or about December 16, 1950, in the course of interstate 
commerce, complainant and respondent entered into a contract 
providing that complainant would ship to respondent, for hand- 
ling on consignment, 7 bags of potatoes and 148 bushels of apples. 
In accordance with the contract, complainant shipped produce 
from a loading point in Maryland to respondent in Washington, 
©. 

5. On or about January 9, 1951, in the course of interstate 
commerce, complainant and respondent entered into a contract 
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ricul- | providing that complainant would ship to respondent, for hand- 
Wr ling on consignment, 144 bushels of apples. In accordance with 
ation 






the contract, complainant shipped apples from a loading point 
in Maryland to respondent in Washington, D. C. 


6. Respondent received and sold the foregoing produce, and 
rendered accountings to complainant showing net proceeds of 
$624.53, but has not paid that sum, or any part thereof. 


7. Informal complaint was received April 3, 1951, which was 
within nine months after these causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Complainant shipped apples and potatoes to respondent on 
consignment for complainant’s account. Respondent handled the 
produce and rendered accountings, but has not made payment to 
complainant. According to respondent’s figures, the net proceeds 
realized were $624.53. 

Respondent’s failure to pay complainant the amount obtained 
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as on sale of the produce is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $624.53, 
ess with interest, and the facts should be published. 
of 
sed ORDER 
Within 30 days from the date of this order respondent shall 
ate pay to complainant, as reparation, $624.53, with interest thereon 
act at the rate of 5 percent per annum from February 1, 1951, until 
1d- paid. 
of The facts and circumstances set forth herein shall be pub- 
ed lished. 





Copies hereof shall be served upon the parties. 
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(No. 2894) 


PACA Doc. No. 5487. Decided August 23, 1951. 


Dismissal—Failure to Meet Condition Precedent 
Where respondent sold complainant a carload of tomatoes on the condition 
that the car be released to respondent by the shipper, but the shipper 
did not release the car, and as a result respondent failed to deliver 
the car to complainant, held, no sale was consummated, and respondent 
violated no duty owed to complainant. 


Complainant pro se. Respondent pro se. Mr. Gerald J. Kahn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
An informal complaint was filed on August 8, 1950. A formal 
complaint, filed on October 10, 1950, alleged that respondent sold 
complainant a carload of tomatoes at $2 per lug, * * * ; that 
respondent confirmed the sale by signing a delivery order; but 


that the car was never delivered to complainant; and that com- 
plainant sustained damage of $487.50, calculated as the difference 
between the purchase price and the higher price at which com- 
plainant had resold the tomatoes. 

A copy of the formal complaint, together with a copy of the 
report of investigation, prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served upon respondent’s agent 
by registered mail on February 7, 1951. A copy of the report of 
investigation was served upon complainant on the same day. 

An extension of time having been granted, respondent filed an 
answer on March 5, 1951, alleging that the sale was made subject 
to the release of the car by the shipper; that the car was diverted 
by the shipper; that respondent notified complainant of the diver- 
sion; but that, notwithstanding this fact, complainant later con- 
firmed a sale to its customer. 

Complainant requested an oral hearing. However, since the 
amount in controversy was less than $500 and no special cir- 
cumstances existed necessitating an oral hearing, the case was 
determined in accordance with the shortened procedure (7 CFR 
47.15, 47.20). Complainant submitted a paper intended as an 
opening statement of facts, on March 22, 1951. However, the 
paper was not accepted because the requirement of verification 
was not complied with, as provided for in 7 CFR 47.20(h). Com- 
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plainant submitted its opening statement of facts on May 7, 1951. 
Respondent filed an answering statement on June 6, 1951. Com- 
plainant did not file a statement in reply. 







FINDINGS OF FACT 
1. Complainant, * * *, at the time of the transaction here- 


in mentioned, was a partnership composed of * * *,* * *, 


* * * and * * *, whose address was * * *, Illinois. 
On December 12, 1950, complainant was licensed to do business 
as a partnership composed of * * * and * * * , at the 
address: * * *, Illinois. 

2. Respondent is an individual, * * *, trading as * * *, 
whose address is * * *, Illinois. At the time of the trans- 
action concerned herein, respondent was licensed under the act. 


3. On or about August 2, 1950, the * * * of 
California, asked respondent to negotiate an offer for the sale 
of 650 lugs of California tomatoes in car ART 26018. Any offer 
submitted was subject to confirmation by * * *. 


4. On August 5, 1950, respondent negotiated, in the course of 
interstate commerce, a contract with complainant for the sale 
of the tomatoes in car ART 26018, then located on track at the 
Chicago Produce Terminal Co., at $2 perlug, * * *.Respond- 
ent expressly made said contract subject to a condition precedent 
that the car be released to respondent by the shipper, * * *. 
Respondent gave complainant a signed delivery order, addressed 
to the Chicago Produce Terminal, to be used in the event that 
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rent 
t of | the car be released by the shipper. 
y. 5. Respondent discovered that the car had already been di- 
l an — verted from * * *. Respondent’s employee, * * *, called 
ject — complainant at 9:50 a.m., c.d.s.t., August 5, 1951, and informed 
‘ted | complainant that the car had been diverted by the shipper and 
ver- — was not available for sale. 
On- 

6. At 10:45 a.m., c.d.s.t., August 5, 1951, complainant con- 

firmed a sale of car ART 26018, with its purchaser, * * * 

the ; : : ; 
aa Ohio, The selling price was $2.75 per lug, f.o.b. * * *, Illinois. 
vas 7. Complaint was filed within nine months of the time the 
FR cause of action accrued. 
an 
the CONCLUSIONS 
on The basic issue in this case concerns whether complainant and 
m- 





respondent entered into a final contract for the sale of car ART 
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26018, as complainant contends, or whether the contract was 
subject to the condition precedent that the car be released by the 
shipper, as contended by respondent. Complainant submitted as 
evidence of the sale a delivery order dated August 5, 1950, ad- 
dressed to the Chicago Produce Terminal, and signed by * * * 
of respondent firm. Respondent submitted as proof of its position 
the affidavits of * * *,anemployeeof respondent, * * *, 
who has no apparent connection with respondent firm, and 
* * * who conducted the negotiations. These affidavits are 
mutually consistent, and attest that the contract was conditioned 
upon a release of car ART 26018 by the shipper. Respondent’s 
defense is also consistent with the position it first assumed in a 
telegram to complainant, dated August 7, 1950, and in a letter 
to the Department, dated August 25, 1950. Complainant did not 
attempt to refute any of the facts alleged in the affidavits, but 
merely stated that the affiants were either directly or indirectly 
dependent for their livelihood upon respondent. Complainant also 
contended that affiants were prejudiced, and that the affidavits 
were inaccurate, and incomplete, and should be excluded from the 
evidence. Complainant made these allegations in a very general 
fashion, and did not elaborate upon them. It is significant that 
complainant at no time denied that the contract was subject to a 
condition. Complainant had the opportunity to take depositions 
from these same witnesses but stated simply, in its opening state- 
ment of facts, that it was unable to procure the depositions. The 
evidence leads to no other conclusion but that the contract of sale 
was contingent upon the release of the carload of tomatoes by the 
shipper. 

Since the contract was conditionally subject to the release of | 
the car by the shipper, a condition which did not occur, no sale 
was consummated. Consequently, the complaint must be dismissed, 
because respondent violated no duty owed to complainant. All 
other contentions advanced by the parties have been fully con- | 
sidered and are found to be immaterial to the holding in this case. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 2895) 


EMPIRE PRODUCE COMPANY v. WILBURN MIZE WHOLESALE PRO- 
pUCE. PACA Doc. No. 5591. Decided August 27, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of potatoes to respondent, but the latter 
has not paid the purchase price and failed to file an answer to the 
complaint, it is held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of 
oral hearing, and his failure to pay the agreed purchase price is in 
violation of the act, for which reparation should be awarded com- 
plainant. 


Messrs. Houtchens & Houtchens, of Greeley, Colorado, for complainant. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received April 17, 1950. Formal repara- 
tion complaint was filed April 23, 1951, alleging that on or about 
February 13, 1950, complainant sold to respondent a truckload 
of potatoes for $765, but that respondent has not paid the pur- 
chase price, or any part thereof. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorneys July 16, 1951. On the same date copies 
of the report of investigation and the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute a waiver of 
oral hearing, and an admission of the facts alleged in the com- 
plaint. Respondent did not file an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Empire Produce Company, is a corporation, 
and its address is 205 Ninth Avenue, Greeley, Colorado. 
2. Respondent is an individual, Wilburn Mize, trading as Wil- 
burn Mize Wholesale Produce, whose address is 1800 Scott Street, 
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Little Rock, Arkansas. At the time of the transaction complained 
of herein respondent was licensed under the act. 


3. On or about February 13, 1950, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
potatoes consisting of 350 100 pound bags of U.S. No. 2 red 
potatoes at $1.70 per bag and 200 50 pound sacks of U.S. No. 2 
potatoes at 85 cents per sack, or a total purchase price of $765 
f.o.b. Greeley, Colorado. 

4. On or about February 13, 1950, complainant shipped, by 
truck, potatoes, which conformed with the terms of the contract, 
from Greeley, Colorado, to respondent in Little Rock, Arkansas. 


5. On arrival at destination, respondent accepted the potatoes, 
but has not paid the purchase price of $765, or any part thereof. 


6. Informal complaint was received April 17, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Complainant sold a truckload of potatoes to respondent for 
$765, on or about February 13, 1950. The potatoes were shipped 
in interstate commerce and were accepted by respondent, but 
respondent has not paid the purchase price, or any part thereof. 

In a letter to the Department dated May 9, 1950, respondent 
denied receiving the load of potatoes, but statements of the truck 
driver and other matter in the report of investigation indicate 
that the potatoes were delivered to respondent. 

Respondent’s failure to pay complainant the purchase price for 
the potatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $765, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $765, with interest thereon at 
the rate of 5 percent per annum from March 1, 1950, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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HAMILTON Bros., INC. v. HALEM HAZZoURI. PACA Doc. No. 5338. 
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d of Decided August 27, 1951. 

» red 

No. 2 Effect of Acceptance of Commodity upon Liability for Purchase Price 
$765 Where complainant sold to respondent a truckload of bananas at an agreed 


price, f.o.b. shipping point, and upon arrival at destination the latter 
accepted the bananas and delivered his check in payment of the 






l, by purchase price, but complained to complainant that some of the 
ract, bananas were “a little nipped” and was informed by complainant that 
aS. the fruit was in good condition when it was shipped, and respondent 






later stopped payment on the check given in payment of the purchase 
price, it is held, in complainant’s action for damages, that, having 
accepted the bananas, respondent became liable to complainant for the 
purchase price and that respondent’s failure to pay complainant for 
the bananas was a violation of the act entitling complainant to an 
award of reparation . 
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F.O.B. Contract—Seller Not Accountable for Damage in Transit 
Not Caused by Himself 

















~~ Since an f.o.b. purchase and sale of a shipment of bananas, the buyer as- 
acts sumes all risk of damage and delay in transit, not caused by the 
stice shipper, and the evidence indicates that the chilled condition found 
in the bananas at destination most likely occurred in transit, it is held, 
for that complainant cannot be held accountable for the damage to the 
bananas as a result of the chilling. 
yped 
but Messrs. Fowler, White, Gillen, Yancey and Humkey, of Tampa, Florida, 
eof. for complainant. Mr. James J. Zaydon, of Scranton, Pennsylvania, for 
heat respondent. Mr. William E. Bethards, Presiding Officer. 
uck Decision by Thomas J. Flavin, Judicial Officer 
cate 
PRELIMINARY STATEMENT 
for This is a reparation proceeding under the Perishable Agricul- 
ant tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
est, Complainant seeks reparation in the sum of $1,508.83 from re- 
spondent, alleged to be the purchase price of 23,005 pounds of 
bananas sold to respondent at $.0614 per pound f.o.b., plus $13.50 
loading charge. Informal complaint was received by the Regu- 
nall latory Division, Fruit and Vegetable Branch, on January 25, 1950, 
at and the formal complaint was filed on April 3, 1950. A copy of 





the complaint and a copy of the report of investigation made by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
upon respondent by registered mail on April 22, 1950. A copy of 
the report of investigation was also served upon complainant by 
registered mail on April 22, 1950. Respondent’s answer was filed 
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on May 5, 1950. Respondent alleges in his answer, among other 
things, that complainant represented that the bananas would be 
“excellent” fruit, whereas in fact they were ripe, chilled, frozen, 
bruised, smashed, scarred and contained stem rot. 


An oral hearing was held at Scranton, Pennsylvania, on Janu- 
ary 3, 1951. No one appeared for complainant. However, the Pre- 
siding Officer offered in evidence on behalf of complainant the 
depositions of three witnesses previously taken in accordance 
with the Rules of Practice. Respondent was represented at the 
hearing by counsel, and also testified in his own behalf. Two other 
witnesses testified for respondent. 


FINDINGS OF FACT 
1. Complainant, Hamilton Brothers, Inc., is a corporation whose 
address is 906 Whiting Street, Tampa, Florida. 


2. Respondent, Halem Hazzouri, is an individual whose address 
is 10 Lackawanna Avenue, Scranton, Pennsylvania. At the time 
of the transaction here involved, respondent was licensed under 
the act. 


3. On or about May 20, 1949, in the course of interstate com- 
merce, complainant by oral contract sold to respondent one truck- 
load consisting of 23,005 pounds of Nicaraguan bananas, good 
quality, green, 34’s grown, averaging about 40 pounds per bunch, 
at a price of $.061%4 per pound f.o.b. Florida shipping point, plus 
loading charge of $13.50, or a total price of $1,508.83. 


4. On May 20, 1949, the complainant, pursuant to the afore- 
said contract of purchase and sale, shipped from Tampa, Florida, 
. to respondent at Scranton, Pennsylvania, via truck: of Theron 
Hawkins, bananas of the kind, quality, grade, and weight called 
for by the contract. 


5. The truckload of bananas arrived at respondent’s place of 
business in Scranton, Pennsylvania, at 7 a.m. on May 22, 1949, 
and, upon opening the doors of the truck, respondent examined 
the bananas and found one tier in the rear of the truck at a 
temperature of approximately 51 to 54 degrees; whereupon re- 
spondent telephoned complainant and advised him that “some 
bananas was a little nipped.” Complainant told respondent that 
the bananas were in “good shape” when they left Tampa, and 
respondent proceeded to unload the fruit and place it in his 
ripening rooms, with the exception of 100 bunches which respond- 
ent sold to one Herbert Karam and which were loaded on to the 
latter’s truck from the carrier truck. 
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6. After the aforesaid telephone conversation on May 22, and 
when the truck was approximately half unloaded, respondent 
delivered his check payable to complainant in the amount of 
$1,508.83 to Theron Hawkins, the truck driver, in payment for 
the bananas. Theron Hawkins immediately mailed the check to 
complainant at Tampa, Florida. 


7. On May 24, 1950, respondent obtained a Federal inspection 
of the aforesaid bananas in the ripening rooms. This inspection 
disclosed the following as to quality and condition of the fruit: 


“Quality: Bunches generally well filled. 


“Condition: Practically all bunches show from 50% to 100% 
of fingers with small to large brown to black discolored and 
scarred areas, including approximately 30% of bunches with 
5 to 25, mostly 5 to 15 fingers per bunch badly scarred and 
bruised, with softened and discolored underlying areas. 
Stock is mostly firm, mostly turning yellow, some green, 
few yellow and ripe. Some of the green and turning stock 
has a dull brownish tinge and when fingers are broken exude 
little to practically no milky white fluid, the brighter stock 
exudes more of the white fluid. Approximately 1/3 of 
bunches have a noticeably brownish tinge. Most bunches show 
brown to black and slightly shriveled finger stems where 
attached to main stems, some are green to brownish green 
color and firm.” 


8. On or about May 25, 1949, respondent stopped payment on 
his check given in payment of the purchase price for the bananas 
and, although complainant has since demanded payment for the 
truckload of bananas, respondent has not paid the same. 


9. Informal complaint was filed on January 25, 1950, which 
was within 9 months after the cause of action alleged therein 
accrued. 
CONCLUSIONS 


There is little or no dispute between the parties concerning the 
terms of the contract. Respondent alleges that complainant war- 
ranted the bananas “would be excellent fruit, three-fourths full 
grown, green and clean.” Complainant states that it was agreed 
at the time of purchase and sale that the bananas ‘would be 
three-fourths grade, green, of good quality and condition, and 
weighing about forty (40) pounds per stem.” Respondent, in his 
answer, denies that complainant shipped a load of bananas of 
the kind, quality, grade and size called for in the contract, and 
alleges, “To the contrary, the fruit was ripe, contained stem rot, 
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was chilled, frozen, bruised, smashed, scarred, and was contrary 
to all statements and warranties issued by Hamilton Bros., Inc. 
This is the condition which respondent contends existed in the 
shipment of bananas upon arrival at destination. Respondent at 
no time claims that the bananas were in the condition alleged at 
the time of shipment and offers no evidence to that effect. No 
official inspection was made of the bananas at shipping point. 
Complainant’s president, Evander Hamilton, Jr., stated, however, 
that he saw the bananas as they were coming off the ship and 
being loaded into the trailer truck for transporting to respondent. 
“He stated that, “I supervised loading this trailer personally 


myself.” 


On direct examination, complainant’s president gave the fol- 
lowing account of what transpired between the parties just prior 
to the sale: “Mr. Hazzouri had called me over long distance tele- 
phone and asked me to ship him one trailerload of bananas or two, 
if possible. I told Mr. Hazzouri that every load we had ever sold 
him, which my brother had handled the transactions, was never 
satisfactory and I did not care to sell him, but he continued beg- 
ging and pleading that he needed bananas and he knew the quality 
and was well satisfied that they would satisfy him and I agreed 
to ship him one trailerload . . . of Costa Rican bananas which he 
was very familiar with this type of fruit. Later, upon arrival of 
the boat, I did not think the quality and condition of the fruit 
would satisfy Mr. Hazzouri and I called him and told him that I 
was not shipping them. He then pleaded with me to get him one 
out as soon as possible. I told him I had another arrival in the 
next day or the day after and I would call him or either ship him 
a load of bananas. The kind of the bananas was green. The quality 
was good and the grade three-quarters. The size was approxi- 
mately forty pounds per bunch .. . I later shipped him Nicara- 
guan. The Nicaraguan bananas were of good quality. The grade 
was approximately three-quarters and the size the same—about 
40 pounds average per bunch. The condition was good and green.” 


According to Hamilton’s testimony, the only complaint made 
by respondent to complainant during their telephone conversation 
shortly after the bananas arrived at Scranton was that the fruit 
in the back tier of the trailer was “slightly chilled.” This was 
also the statement of the truck driver to complainant at the same 
time when respondent requested the driver to talk to complainant. 
Complainant’s president testified that he told respondent during 
the aforesaid telephone conversation that the fruit was of good 
quality and in good condition when it left Tampa, and that if 
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the trucker had allowed it to become chilled, no doubt the trucker 

would make some adjustment with respondent. The record shows 
that the trucker did make an adjustment as a result of respond- 
ent’s complaint about some of the bananas being chilled. The 
trucker iced the shipment at Washington, D. C., for the last time 
before arrival at Scranton. He deducted the last icing charge of 
$24 from the total freight costs. 

A cross-interrogatory asked of complainant’s president by re- 
spondent was, “Did Halem Hazzouri during the telephone con- 
versation inform you that the fruit was scarred, chilled, ripe and 
twenty (20%) per cent turning?” The witness’ answer was, 
“No. Halem Hazzouri only informed me that a few layers on the 
back tier showed some chill. I told Mr. Hazzouri that I did not 
have control over the chilling of the fruit and that was between 
him and the trucker but if he did not want to receive the load I 
would be glad to place it elsewhere . . .” Another cross-question 
was, “Did Halem Hazzouri inform you at that time that he was 
holding you responsible on your warranty as to the condition of 
the fruit and that he would hold you responsible for any losses 
as a result therefrom?” Complainant’s answer was, “No, he did 
not because Mr. Halem Hazzouri had the privilege to refuse this 
trailerload of bananas at that particular time.” 

The testimony of respondent’s supporting witness, Herbert 
Karam, a customer to whom respondent sold 100 bunches of the 
bananas direct from the trailer truck upon arrival is no strong 
indication of the alleged bad condition of the bananas. He states: 
“Well, upon arriving, they opened the doors of the trailer, and 
as soon as I saw the fruit, I wouldn’t accept any of it. I wouldn’t 
take it because it wasn’t what we could use. It was, well, it was 
chilled. I believe it was chilled. It was turning brown, brownish 
tint to it, and it was all marked up, spotted, brown and black 
spots on it.” This testimony was given after Karam had heard 
respondent’s testimony to the effect that the fruit was in bad 
condition and that Karam did not want to accept the bananas and 
only did so because respondent had been furnishing him with the 
major portion of his bananas for the past several years, during 
which there was a shortage of bananas. Even respondent’s testi- 
mony is not persuasive evidence regarding the condition of the 
bananas. Respondent’s attorney asked the following question: 
“Q. Did you ever make this statement to Mr. Hamilton. 
When you called him, he claims you mentioned that three or 
four rows from the top were chilled, and that is all that was 
wrong with the load? Did you ever make such a statement 
to him?” 
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Respondent’s answer was: 
“A. Never. I told him some bananas was a little nipped .. .” 


As a matter of fact, respondent’s evidence is far from con- 
vincing that complainant failed to deliver a shipment of bananas 
in compliance with the terms of the contract. On the contrary, 
the undisputed statement of complainant’s president that when 
the Costa Rican bananas arrived he did not think the quality and 
condition would suit respondent and, therefore, called him and 
told him that complainant was not shipping them is strong indica- 
tion that complainant was determined to ship respondent only 
bananas of good quality and condition. It is equally clear that 
respondent could have been relieved of any loss or inconvenience 
in connection with the shipment of bananas by refusing them. 
Respondent has never denied the statement made by Evander 
Hamilton in answer to a direct interrogatory to the effect that, 
“TI also told Mr. Hazzouri if he didn’t think that this fruit would 
satisfy him on account of it being slightly chilled that he had the 
authority and would be doing me a favor by refusing the load as 
I had another customer in Pittsburgh, Pennsylvania, which was 
in dire need of a load of bananas.” 

The Federal inspection obtained by respondent almost 214 
days after arrival of the bananas, and after the fruit had been 
in respondent’s ripening rooms for at least two days cannot be 
accepted as evidence of the condition of the bananas upon arrival. 
Moreover, this was an f.o.b. sale, which means that the seller’s 
obligation terminated and title passed to the buyer when the seller 
delivered the bananas to the carrier (truck trailer) for shipment 
to the buyer. Under this type of contract, the buyer assumes all 
. risk of damage and delay in transit not caused by the shipper. 
Regulations, 7:-CFR 46.24. From the evidence, it appears that the 
chilled condition found in the bananas at destination most likely 
occurred in transit. In an f.o.b. transaction such as this complain- 
ant cannot be held accountable’ for this damage. Having accepted 
the bananas, the respondent became liable to complainant for the 
purchase price thereof. Respondent’s failure to pay complainant 
for the bananas was and is in violation of the act. Complainant 
should be awarded reparation in the amount of the purchase price 
plus loading charges, or a total of $1,508.83. The facts should be 
published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $1,508.83, with interest thereon 
at the rate of 5 percent per annum from June 1, 1949, until paid, 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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nly HERMAN J. HEIDRICH & SONS v. THOMAS CAITO SONS, INc. PACA 
hat Doc. No. 5426. Decided August 27, 1951. 






Contracts—Compliance with Color Specification “No Green” when Evidence 
Shows Only about 1% Green Spots in U.S. No. 1 Grapefruit 










Where the contract for purchase and sale of a carload of U.S. No. 1 Florida 
grapefruit contained color specification “no green,” and the buyer 
rejected the shipment for failure to meet this specification, but the 
evidence showed that only about 1% of 496 samples inspected showed 
more than 1 inch solid green color and the fruit graded U.S. No. 1 
upon arrival, it is held, that the seller shipped a car of grapefruit that 
complied with the terms of the contract. 








Construction of Contract Terms—Meaning of Specification “No Green” 
when Applied to Carload of Florida Grapefruit 







ral. Where buyer of a carload of U.S. No. 1 Florida grapefruit insisted upon 
r’s including in the contract the color specification “no green,’ to which 
ler the seller agreed, and the buyer rejected the shipment for failure to 
nt meet. this specification and the fruit was resold at a loss, it is held, in 





a suit for’ damages by the seller that the reasonable and practical 
meaning of the words “no green” in the contract is that the carload of 
grapefruit would not contain green or green spots to the extent that it 
would materially affect the value'or the marketability of the fruit. 







Rejection for Failure to Comply with Color Specification, Held, to be 
without Reasonable Cause when No Damage Alleged or Shown 






Where the buyer of a carload of grapefruit rejected the shipment solely 
on the ground that the fruit did not comply strictly with the contract 
specification “no green,” but neither alleged nor offered any evidence 
to show that the value of salability of the grapefruit was materially 
affected, it is held, in an action by the seller for damages, that the 
buyer’s rejection was without reasonable cause and in violation of 

section 2 of the act, entitling the seller to reparation. 










. Herman J. Heidrich & Sons, of Orlando, Florida, complainant pro se. 
Mr. Sol Edgert, of Cleveland, Ohio, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 11, 1950, in which com- 
plainant alleges in effect that respondent, without reasonable 
cause, failed and refused to accept a shipment of grapefruit pur- 
chased by respondent from complainant in February 1950 and 
shipped in interstate commerce from Orlando, Florida, to Cleve- 
land, Ohio. 

On September 9, 1950, a copy of the formal complaint, together 
with a copy of the report of investigation made by the Fruit and 
Vegetable Branch, was served upon respondent. On the same date 
and in like manner a copy of the report of investigation was 
served upon complainant. Respondent’s answer was filed on Sep- 
tember 18, 1950. Respondent admits the contract as alleged, but 
avers that there was an additional specification that “no green” 
grapefruit should be contained in the car. Respondent denies that 
complainant shipped grapefruit that complied with the specifica- 
tions of the contract and alleges that respondent was justified in [| 
rejecting the shipment. 

The amount involved in the controversy does not exceed $500 


and the issues are, therefore, determined by the shortened method [| 
of procedure provided by the rules of practice (7 CFR, 47.20). 
Complainant filed an opening statement of facts on October 24, 
1950, and respondent’s answering statement was received on 
November 15, 1950. This concluded the submission of evidence 
since complainant indicated that no further evidence would be 
submitted on its behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman J. 
Heidrich, Sr., Francis X. Heidrich, and Paul D. Heidrich, doing 
business as Herman J. Heidrich & Sons, whose post office address 
is Box No. 3788, Orlando, Florida. 


2. Respondent, Thomas Caito Sons, Inc., is a corporation whose 
address is 4000 Orange Avenue, Cleveland, Ohio. Respondent was 
licensed under the act at the time of the transaction here in- 
volved. 


3. On or about February 11, 1950, complainant, by telephone 
and in the course of interstate commerce, sold to respondent two 
carloads of Dankee Brand U.S. No. 1 Marsh pink seedless grape- 
fruit, no green, at the agreed price of $4.50 per box, f.o.b. Orlando, 
Florida, with 50 cents per box discount on size 96. 
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4. The contract was negotiated by L. A. Bockstahler & Com- 
pany, a broker at Cleveland, Ohio, who acted in the transaction 
as agent for both the seller and the purchaser. A Brokers Standard 
Memorandum of Sale was issued on February 11, 1950, incor- 
porating all the terms of the agreement. 
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5. Complainant shipped from Orlando, Florida, to respondent 
at Cleveland, Ohio, two cars of grapefruit, the first on February 
13 and the second on February 15, 1950. The first shipment, in 
car FGE 50238, consisted of 525 boxes. Federal inspection at 
shipping point on the date of shipment disclosed the following as 
to quality, condition, and grade of this car of grapefruit: 

“Quality and condition: Stock is mature; firm; well formed; 

mostly well, some fairly well colored; fairly smooth texture 

and fairly thin skin; generally less than 1/3 discolored. 

Grade defects within tolerance. No decay. 


“Grade: U.S. No. 1.” 
6. Car FGE 50238 arrived at destination on or about February 


17. Federal inspection of the grapefruit in this car, made on Feb- 
ruary 17, 1950, disclosed the following with respect to quality, 





leve- 














a condition, and grade: 
0). “Quality : Stock is clean, well formed, mostly well, some fairly 
24, well colored and fairly smooth to smooth texture. Grade 






defects average 8%, mostly scars and scale, some slightly 
colored with more than 1 inch solid green color. 





“Condition: Firm. Less 1% decay. 
“Grade: U.S. No. 1.” 


Respondent rejected the shipment for failure to meet the contract 
specification of “no green.” 

















J. 

ing 7. Following rejection by respondent, complainant disposed of 

ess the car of grapefruit through Garibaldi & Cuneo at Chicago, 
Illinois, who sold the fruit by auction through the Fruit Auction 

Se Sales Company for a net amount of $2,094.03. Complainant billed 

as respondent for the difference between the contract price and the 

in- net proceeds of sale, being $284.75, which respondent has not 
paid. 

os 8. Following rejection of car 50238 by respondent, complainant 


diverted the second shipment of grapefruit in transit, without 
tendering the same to respondent, and disposed of this shipment 
without loss. 
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9. The formal complaint was filed on August 11, 1950, which 
was within 9 months from accrual of the alleged cause of action 


herein. 


CONCLUSIONS 


The argument in this case relates almost entirely to the alleged 
specification “no green.” Respondent rejected the carload of grape- 
fruit on the ground that the fruit failed to meet this specification. 
Complainant stated in a letter addressed to the Department and 
attached to the report of investigation that, “I can honestly 
say I have no recollection of having confirmed this car on the | 
basis of no green at all.” Complainant says, further, that it 
“promised and agreed that the fruit would be well colored,” and 
that this agreement was carried over into the confirmation by | 
the insertion of the words “no green,” which means merely that 
the fruit would not be objectionable by the extent of green color | 
in its coloration. Respondent urges that the specification “no [| 
green” was material and important, “otherwise Respondent would 
have been satisfied with U.S. No. 1 grapefruit.” The broker stated 
in a letter to the Department 10 days after the transaction oc- | 
curred that “this specification [no green] was the last hurdle on | 
which Caito insisted before making the deal and to which Mr. | 
Heidrich agreed.” It thus appears that complainant assented to | 
this term in order to make a sale to respondent. We conclude that | 
the specification ‘“‘no green” was a part of the contract. 

The next question to be determined is the meaning of this | 
specification. To hold that the provision “no green” in the con- 
tract would not permit one, or a few, fruit to show slight green 
color is bordering on the ridiculous, and we would not presume to [| 
go to such an extreme. A commercial transaction of this kind calls 
for a more practical interpretation of the contract. It is a well 
known fact with respect to natural color Florida grapefruit that 
the presence or absence of green color is a matter of degree and | 
is a factor involving a tolerance. A contract calling for a car of 
grapefruit that would contain not the slightest degree of dis- | 
cernible green color in any of the fruit would be a most unusual 
one, requiring the inspection of individual fruit. In our opinion, | 
the reasonable and practical meaning of the words “no green” 
in the contract is that the carload of grapefruit (being natural 
color Florida fruit) would not contain green or green spots to the 
extent that it would materially affect the value or merchantability 
of the fruit. 

There remains the question whether the grapefruit tendered 
met the requirement of the contract as we have indicated it is 
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to be construed. The inspection at destination shows an average 
of 8 percent grade defects, mostly scars and scale, “some slightly 
colored with more than 1 inch solid green color.” The United 
States Standards for U.S. No. 1 Florida Grapefruit allow a 10 
percent tolerance for defects including green spots. The inspec- 
tor’s notes, from which the destination inspection certificate was 
made up, showed that out of 496 samples of grapefruit inspected 
only five, or about 1 percent, showed more than 1 inch solid green 
color. The evidence clearly indicates that the carload of grape- 
fruit actually contained a very small percentage of green color. 
As shown by the destination inspection, it was unquestionably a 
good car of U.S. No. 1 grapefruit upon arrival at destination. 

Respondent does not allege, nor does it offer any evidence to 
show, that the extent of the green color in the shipment materially 
affected its value or salability. Accordingly, it is concluded that 
complainant delivered a car of grapefruit that complied with the 
terms of the contract. Respondent’s rejection of the grapefruit 
was without reasonable cause and in violation of section 2 of 
the act. 

Complainant made a prompt and proper resale of the grape- 
fruit for the net amount of $2,041.25. Deducting this sum from 
the contract price of $2,326, it appears that complainant was 
damaged as a result of respondent’s unlawful rejection of the 
grapefruit to the extent of $284.75. Complainant should be 
awarded reparation in that amount and the facts should be 
published. 

Respondent alleges in its answer that complainant also breached 
the contract by failing to deliver to respondent the second car of 
grapefruit following respondent’s rejection of the first car. How- 
ever, respondent makes no claim for damages as a result of the 
alleged breach and this question need not be decided. 

































ORDER 






r of 
dis- Within 30 days from the date of this decision, respondent shall 
sual pay to complainant, as reparation, $284.75, together with interest 






thereon at the rate of 5 percent per annum from March 1, 1950, 
until paid. 





The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 






